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for disobedience'. Yet ... this identification distorrs 
the role played in alllegal thought and discourse of the 
ideas of obligation and dury' (Han 217-218) . 

3 This Hartian way of thinking is nowadays prepon
derant and the legal character of the international order 
is no longer disputed on the ground that it lacks a sys
tem of sanctions. The quarre! on the role of sanctions 
in the identification of an aurhentic legal orcier. has 
nonetheless left traces in the international discourse. 
These traces are visible in the originally broad meaning 
of sanctions that the legal writers conveyed in order to 
demonstrate and assure the legal character of the inter
national order. 

(ii) The Role of the National and Regional Legal 
Orders 44 B. Criteria for the Identification of Sanctions 

---lt------(d)- Legaliry-oJ::Sanctions.-ancLJudiciaLControL_ _ .49.. ___ _ 
O. A VarieryofSanctions? 55 4 Thus, the concept of sanctions was (and still sorne
--------------------- times is) defined as encompassing all the mechanisms of 

A. Introduction 

1 There are few legal concepts which polarize so many: 
different and, sometimes, antagonist connotations 
chan that of 'Sanction', a notion which, at the same 
time lies at the heart of the determination of the nature 
of an order as legal or not. In effect, many writers con
sider sanctions to be the very criterion for the identifi
cation of a legal (compared to a non-legal) order (see 
Kelsen [1953]13-17; see also Laquièze, at 1381) or, at 
!east, as the condition for its effectiveness. In this Kel-
senian (or Kelsen-inspired) conception, the legal order 
is characterized by the fact that rules are b'acked up by 
a~ts ~f constraint which come into play in case of their 
violation; this specificiry would actually distinguish 
the legal order from ~ther types of normative orders: 
'Law is, by its very nature, a coercive order. A coercive 
order is a system of rules prescribing certain patterns 
of behaviour by providing coercive measures, as sanc
tions, to be taken in case of a contrary behaviour, or, 
what amounrs to the same, in case of violation of the 
law' (Kelsen [1951]706). 

2 However, such a conception of the legal order could 
eventually cast doubt on the legal character of the inter
national orcier, traditionally considered as lacking a 
systemic arsenal of sanctions to ensure --+ compliance 
with its rules. As Hart explained, '[t]his theory ... 
identifies 'having an obligation' or 'being bound' with 
'likely to suffer the sanction or punishment threatened 

enforcement, functioning as guarantees for compliance 
with the--+ rule of/a.w (Romano 15-16). In this broad 
acceptation, the word 'sanctions' designates ali types 
of consequences triggered by the violation of an inter
national legal rule. These consequ.ences range from a 
series of soft, unstructured socj~ reactions, such as pres
sures from --+public opinion, md name-and-shame poli
tics (Damrosch 19-20; see also ~MassMedia, Influence 
on International Relatiom), to a variety of organized 
effects attached to the non-r~spect of a legal rule. The 
latter category includes non-coercive consequences 
such as' -+ nullity in International Law of the act that 
does not respect the conditions for its validity (Austin 
457; see also Virally 221; contra Hart 33-34), the excep
tio non adimpleti contractus princip le or the mechanism 
of --+ State respomibility, as weil as coercive measures, 
with sorne involving the use of force (--+ Reprisais, --+ 
Selfdefence), and sorne not(--+ Boycott,--+ Retorsion) . 

5 Such a broad understanding hard! y copes with either 
the Kelsenian or the Hartian conceptions of sanctions, 
which rest upon the persuasive force of--+ coercion to 
bring the targeted State (or other international law 
subject) back to legaliry. Indeed, the legal discourse has 
gradually come to reserve the use of the term 'sanctions' 
to the measures of constraint taken either by States or 
by international organizations in order to restore the 
international legaliry, broken by the illicit act of an 
international legal subject. Such a view was predomi
nant un til the 1990s (see Du puy) . 
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6 I~ must be noted thar such an understanding 
includes, under the heading of 'sanctions', measures 
of self-help raken individually by the injured Stare (or 
international organization) ro ensure compliance wirh 
the obligations owed to ir by anorher subject (unilat
eral sanctions), as weil as rhe institutional decisions of 
international organizations meant to restore the inter
nationallegaliry, in cases where the sanctioning entity 
suffered no direct injury (mulrilateral sanctions). The 
distinction between the rwo categories is nonetheless 
fundamental: whereas the unilateral measures raken by 
the injured entity disclose a form of private }ustice (see 
Alland [1994] 24-26 in particular), rhe latter reveal a 
form of recognition of the existence of an international 
community and of centralization or institutionaliza
tion of the international society, wirh the intèrnational 
organization playing the role of guardian of the global 
legality. 

7 Ir is, however, not surprising thar in a rather primi
tive legal order such as public international law, with 
no centralized institutions ro establish the violation 
of rules and to ensure their enforcement, this double 
function is mainly incumbent upon States. As a con
sequence, it is sustained thar any unilateral coercive 
measure taken in reaction ro an unlawful act may be 
called 'sanction' (Salmon 10 17). This broad defini
tion includes borh what is now commonly referred ro 
as 'counter-measures' and afflictive aces decided by an 
entiry or institution acting in the name of the inter
national community and in the interesr of this com
munity as a whole. 

8 Such an approach is nor without difficulry: not 
only does it cover rwo very different phenomena, 
ir also seems to limit the scope of sanctions to coer
cive aces meant to re-establish international legality 
while, in the contemporary world, the main purpose 
of centralized sanctions is the preservation or re
establishment ofinternational peace and security. For 
the sake of clarity it seems therefore more appropria te 
and operational to define sanctions as socially organ
ized aces of constraint. Thus Abi-Saab (at 35) defines 
'sanctions' as '[c)oercive measures taken in execution 
of a decision of a competent social organ, ie an organ 
legally empowered to act in the name of the society 
or community thar is governed by the legal system'. 
In such a conception, 'sanctions' involve three cumu
lative characteristics: they are coercive (constraint) 
measures; rhey bear an afflictive dimension; and they 

are based upon a collective decision. Excluded from 
the scope of such a definition are borh non-coercive 
measures (the purely legal sanctions such as the nul
liry of an acr, or the soft mechanisms of condemna
tion by public opinion) and unilateral measures taken 
by States or international organizarions as a reply for 
a breach of rheir rights which constituee counter
measures. This evolution is reflected in the drafting 
history of Art. 22 of the ILC Articles on Responsibil
ity of States for Internationally Wrongful Aces ('ILC 
Articles') now entitled 'Countermeasures in Respect 
of an Internationally Wrongful Act', which originates 
from a draft article proposed by Roberto Ago in 1962 
entitled 'Legitimate Application of a Sanction' (ILC 
Yearbook vol II PartI 47 para. 99). In rhus doing so, 
the Commission made an allowance: 

for the trend in modern international law to reserve 
the term 'sanction' for reactive measures applied 
by virtue of a decision raken by an international 
organizarion following a breach of an international 
obligation having serious consequences for the inter
national community as a whole, and in particular 
for certain measures which the United Nations is 
empowered to adopt, under the system established 
by the Charter, with a view to the ~aintenance of 
international peace and security (ibid Art. 30, Com
mentary, 121 para. 21). ' 

9 At the heart of the strict conception, which prevails 
in roday's practice, lies rhe posrulate thar the inter
national society hasan organ competent first, to objec
tively establish the violation of a legal rule, and second 
to impose the coercive measures meant to constrain the 
targeted entity to restore the legality. 'This is because 
such a decision must be based on "finding" and not 
a mere "contention" or "allegation" resu!ting from the 
"self-interpretation" of the situation by the other party. 
Moreover, this "determination" must be accompanied 
by a "decision", ordering or recommending the meas
ures to be taken on the basis of this fin ding' (Abi-Saab 
39; see also Picchio-Forlati and Sicilianos [2004)21). 

1 0 The evolution of the legal discourse in this direc
tion, mirroring thar of the practice, is remarkable and 
the refinement of the concept of'sanctions' noticeable: 
though the term mighr srill occasionally designate the 
unilateral reactions of enforcement of the system of 
responsibiliry by an injured State, it is nonetheless used 
more and more to designate the sanctions imposed or 
mandated by competent international organizations. 
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SANCTIONS 3 

The good fortune of the notion of countermeasures, a 
concept designed to cover the first category of enforce
ment measures, partially explains this terminological 
evolution. 

11 The other explanation is linked to the reawaken
ing of the Security Council in the 1990's (-+ United 
Nations, Security Counci{), its abundant practice sin ce 
then giving concrete expression to something that, for 
a long time, was only seen as a potentiality provided 
for by the -+ United Nations Charter. This evolution 
has accredited the idea that the international legal sys
tem is endowed with a mechanism of cemralized sanc
tions, si nee the United Nations is the only organization 
whose membership and competences are large enough 
to represent the international society as a whole, and 
the Security Council enjoys the power to decide and 

13 The Covenant was thus empowering Member 
States to react to a breach of peace in violation of its 
provisions through a series of measures, sorne of which 
involved the use of force. However, States remained free 
to determine whether any such violation had occurred. 

14 Chapter VII of the UN Charter is, in a sense, the 
improved legacy of Art. 16 of the Covenant: both 
mechanisms rest upon the idea of-+ collective security 
as a substituee for unilateral measures of self-deferree. 
However, in contrast with the Covenant, the Charter 
endows a central organ first to establish the existence of 
a threat to, or a breach of, the peace (Art. 39), and then 
to decide the measures to be taken (cf Arts 41 and 42) 
to insure or resto re it. 

ro enforce irs decisions. However,thisirrstituriurralized 1-.----1he-'I'riggering ofGhapt1!1'-Vll Sanetion:~---

mechanism remains unpredictable, so thar, in parallel 15 Ch VII · h Ar 39 b · f h" h 
· h h d 1 f d .d db apter opensw1t t. , yv1rtueo w 1c 

Wlt t e eve op ment o measures ec1 e y the Secu- , [ ]h S . C ·1 hall d · h · 
rity Council and, marginally, sorne other international ft e ehcunty ohuncJ s b ethermfmhe t e eXIstence 

. . ' h" d , , h . o any t reat to t e peace, reac o t e peace, or act 
orgaDJzauons, t 1r -party countermeasures , t at 1s to f . d hall ak d · 

ful ·1 al . d d b o aggress10n an s rn e recommen auons, 'Or say, peace um ater coerc1ve measures a opte y . . . 
d. 1 · . d S . d r f h bl" deCJde what measures shall be taken m accordance w1th 

a non- 1rect y IDJUre tate m erence o t e pu 1c . 1 4 d 4 . . · · al 
· d h . . "fi d d . . al Arue es 1 an 2, to mamtam or restore mternauon 
Jnterest an not ot erw1se JUSt! e un er mternauon d . , ( lh h 
1 • (D ·d · 333) h fl . h d h . peace an secunty -+ Peace, reat to; -+ Peace, Ereac 
aw aw1 ow1cz , ave ouns e on t e margms ,t: A . ) I . h kabl th Ch 
f h l o;, -+ ggresston . t 1s t us remar e at apter 

0 t e aw. VII, or generally the Charter, only envisaged sanctions 

C. UN Security Council Sanctions under 
Chapter VII of the UN Charter 

12 The origins of the mechanism established under 
Chapter VII of the Charter can be found in Art. 16 
Covenant of the -+ League of Nations, the first para
graph of which reads as follows: 

Should any Member of the League resort to war in 
disregard of its covenams under Articles 12, 13 or 
15, it shall ipso facto be deemed to have commit
red an act of war against all other Members of the 
League, which hereby undertake immediately to 
subject it to the severance of all trade or financial 
relations, the prohibition of ali intercourse berween 
their nationals and the nationals of the covenant
breaking State, and the prevention of al! financial, 
commercial or persona! intercourse berween the 
nationals of the covenam-breaking State and the 
nationals of any other State, whether a Member of 
the League or not. 

against a State threatening or breaching the peace
not upon the violator of international law as such. As 
Kelsen put it: 'The purpose of the enforcement action 
under Article 39 is not: to maintain or resrore the law, 
but to maintain, or resto re peace, which is not necessar
ily identical with the law' (Kelsen [ 1951) 294; see also 
Bennouna 27). Iris therefore apparent thar the Security 
Council 'is not specifically authorized to adjudicate on 
wrongful conduct and tores pond toit in its character as 
su ch' (Crawford in Gowlland-Debbas [ed] [200 1] 58). 

16 However, it can be considered thar, in the over
whelming majority of cases, a threat to the peace or a 
breach of the peace will result from a breach of inter
national law and thar, in any case, the Security Coun
cil, when determining the existence of a threat to, or 
a breach of, the peace, creates by the same token ad 
hoc obligations for the targeted entity to refrain from 
such action. The sanctions under Arts 41 and 42 are 
consecutive to the violation of such an obligation (see 
Kelsen [1951] 736) and are meant to give effect toits 
action under Art. 39. As Combacau rightly underlined: 
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le Conseil de sécurité reconnaît dans un acte sur 
lequel la Charte ne statue pas directement l'élément 
constitutif d'une situation illégale de l'art. 39 et 
prend contre son auteur les mesures prévues par 
les art . 41 et suivants; le chapitre VII ne l' investit 
d'aucun 'rôle législatif' mais d'une fonction nor
mative dérivée, quasi-juridictionnelle et appar
emment rétroactive, qui consiste à concrétiser 
J'obligation, imprécise mais incluse dans la Charte, 
de s'abstenir de tout acte constitutif d'une menace 
pour la paix ou d'une rupture de la paix, et de tout 
acte d'agression: 

[The Security Councü acknowledges thar an act not 
directly qualified under the Charter is the consti
tutive element of an illegal situation falling under 
Art. 39 and cakes against its aurhor the measures 
provlded for oy Art.4 1 et sequztur, chapter VITâoes 
not entrust it with any 'legislative' role, but it does 
grant it a secondary normative function, quasi
jurisdictional and apparently retroactive, consisting 
for the Council to score the obligation, imprecise 
but nonetheless included in the Charter, to abstain 
from any act constituting a threat to, or a breach of 
the peace, and from any act of aggression] (Com
bacau 16 [footnotes omitted] ; see also ibid 86-92 
and 104-106). 

17 The practice of the Security Council confirms 
thar, in most cases, the characterization of a situation 
as a threat to the peace is triggered by a violation of 
international law, so serious thar the Security Coun
cil considers thar it amounts to a threat to, or even a 
breach of the peace. This is so a fortiori for the measures 
decided as a reply to an act of aggression which is always 
unlawful by and in itself. In this respect, the dichotomy 
between peace and law proves misleading, the two 
being in large part interdependent (contra: d'Argent; 
d'Aspremont; Do pagne; van Sreenberghe in Cor, Pellet 
and Forteau [eds]1137). 

18 Moreover, a synthesis of the two conceptions is 
possible if one accepts thar the Council is: 

une sorte de promoteur universel de l'ordre public, 
au double sens du terme: celui de la sécurité collec
tive, mais également celui des valeurs et principes 
d'ordre public, au sens où J'on désigne par là les 
règles fondamentales hors du respect desquelles il 
ne saurait y avoir de vie collective dans une société 
ordonnée 

[a sort of uni versai promoter of the public orcier, in 
the two senses of the word: thar of collective security 
and rhat of principles of public orcier, meaning the 
fun dam entai rules without whose respect the re can
not be sociallife in an ordered society] (Dupuy in 
Gowlland-Debbas [ed]48) . 

19 Quite often, the Security Council identifies 
breaches of international law which cali for enforce
ment measures, whether in a previous resolution to 
chat imposing sanctions (UNSC Res 1696 [2006] 
concerning the situation in Iran specifying the obliga
tions imposed upon Iran, and UNSC Res 1736 [2006] 
imposing sanctions under Art. 41), or in the pream
ble of the same resolution (UNSC Res 1970 [2011] 
concerning the situation in Libya) or both (UNSC 
Res 1547 [2004] concerning the situation in --+ Sudan 
makes generalreferences to num-anr ighl:s and-numanl
tarian law violations, whereas UNSC Res 1556 [2004] 
makes them more explicit and establishes a sanctions 
regime). Sanctions th us become, beyond any doubt, a 
form oflaw enforcement. 

20 This is ail the more so since the notions of threats 
to, or breaches of, the peace in Art. 39 are polysemous: 
they were used by the Security Council to cover: 

- inter-State conflicts (--+ Korea: UNSC Res 82, 
83, 84 [1950] ; --+ Falkland Islands/Islas Ma/vi
nas: UNSC Res 502 [1982]; --+ Iran-Iraq 
Wâr [1980-88]: UNSC Res 598 [1987], --+ 
Iraq-Kuwait Wâr [1990-91]: UNSC Res 660 
[1990]; the Eritrea-Ethiopia conflict: UNSC 
Res 1640 [2005] ; the Eritrea-Somalia conflict: 
UNSC Res 1907 [2009] and 2002 [2011];--+ 
Eritrea) ; 

- internai conflicts (--+ Somalia, Conflict: UNSC 
Res 794 [1992], 1425 [2002], 1519 [2003],1587 
[2005] , 1844 [2008], 1972 [2011]; Sudan: 
UNSC Res 1556 [2004], 1591 [2005], 1679 
[2006]; --+ Côte d1voire: UNSC Res 1572 [2004], 
1643 [2005], 1727 [2006] , 1782 [2007] , 1842 
[2008], 1893 [2009], 1946 [2010], 1975 [2011], 
1980 [2011]); 

- breach of the principle of democracy and of the 
constitutional orcier (--+ Haiti, Conflict: UNSC 
Res 940 [1994];--+ Sierra Leone: UNSC Res 1132 
[1997]); 

- human rights or humanitarian law violations(--+ 
Burundi: UNSC Res 1577 [2004]; Côte d'Ivoire: 

21 

pe 
as 
ne 
in, 
fil 

CaJ 

tin 
rer 
ref 
ev< 
no 
sec 
me 
sirr 
v id 
[2C 
me 
cas' 
equ 
leg< 
me1 

22 
of, 
the 
is n 

law 
toa 
In di 
bes· 

23 
rity 
the 
ofü 
fonc 
l'am 
telle 
[(t)h 
pres1 
the 
siom 



er, in 

:urity 
g the 
: can
uyin 

lltifies 
force
. on to 
2006] 
>bliga-
2006] 
>ream-
)011] 
JNSC 
Sudan 

Jmani-
[2004] 
Jetions 
oubt, a 

· threats 
;emous: 

Res 82, 
Ma/vi

-an-Iraq 
'87], -> 
~es 660 
UNSC 

conflict: 
011];-> 

: UNSC 
)3],1587 
: Sudan: 
5], 1679 
2 [2004], 
l7], 1842 
5 [2011], 

,nd of the 
:t: UNSC 
:Res 1132 

lacions(-> 
:e d'Ivoire: 

SANCTIONS 5 

UNSC Res 1633 [2005]; Libya: UNSC Res 1970 
(2011]); 

- -> terrorism (UNSC Res 1267 [1999], 1373 
[2001], 1390 [2002], 1735 [2006], 1822 [2008], 
1904 [2009], 1989 [2011]); 

- -> pirary (UNSC Res 1816 [2008], 1976 [20 11]). 

21 The enlargement of the notion of a threat co the 
peace is evidenced in the shift in the notion of security 
as encompassed by the Charter. As Gowlland-Debbas 
noticed, '[t]he move from a State-oriented to a more 
individually-oriented international legal system has 
meant chat the term security referred to in Article 1 (1) 
can no longer be confined but must ultimately be des-
tinated to the protection of individuals. The various 
reports and declarations on UN reform are replete with 

:. 1 r~feœnceS-to~uman s~c.ur.iti-aillngside stace securiry,_ 
even though the former is not an encire! y new doncept, 
nor has it been defined .... The concept of human 
security has been reflected in the use of Chapter VII 
measures for the protection of populations as opposed 
simply to the protection of States, emphasizing indi
vidual rights and human dignity' (Gowlland-Debbas 
[2007] 262). This shift entailed chat the sanctions 
mechanisms of Chapter VII can be used not only in 
case of a breach of State-oriented obligations, but 
equally ofindividually-oriented rights. Th us the area of 
legal rules protected by the Security Council enforce
ment measures has widened. 

22 The elasticity of the notion of a threat to, ot breach 
of, the peace was accompanied by an enlargemem of 
the category of targeted entities; as a conseq~ence, it 
is no longer necessary chat a violation of international 
law amounting to a threat to the peace be attributable 
to a Scate in orcier to justif}r the imposition of sanctions. 
Individuals or groups can violace international law and 
be subject to sanctions. 

23 When a violation is found to be the basis of Secu
rity Council sanctions, this entails, as a corollary, thar 
the ultimate goal of such sanctions is the restoration 
of the internationallegality; '[l]a sanction a donc pour 
fonction de faire pression sur le destinataire pour 
l'amener à se conformer à la légalité internationale, 
telle qu'elle ressort des décisions du Conseil de sécurité' 
[(t)he function of the sanction is therefore to exert a 
pressure on the addressee to induce it to comply with 
the international legality, stemming from the deci
sions of the Security Council] (Bennouna 19; see also 

23). Law-enforcernc11l is thcrcfore the most frequr.nt 
finality of Chapter VII sanctions (Combacau 23-24; 
see also Abi-Saab 67; Bennouna 24; Sicilianos (2004] 
15). This implies thar sanctions must also be revers
ible--once the recurn ro legality is obtained, sanctions 
must be lifted: 'Coercition et réversibilité constituent, 
en réalité, les deux faces de la médaille' [Coercion and 
reversibility are the rwo sides of the same coin] (Sicili
anos ibid) . 

24 On the other hand, white sanctions are necessarily 
afflictive since they restrict the rights of the targeted 
entity, they are not necessarily punitive since, under the 
cover of a threat to the peace, they may anticipate a 
violation not yet committed. On this basis, UN organs 
insist chat measures under Chapter VII are preventive 
and not punitive (Third Report of the Analytical Sup
port and Sanctions Moniwrin~c:am-Appointed-pur..
suant to Resolution 1526 [2004] concerningAl Qaeda 
and the-+ Taliban and associated individuals and emi
ties paras 39--41). 

25 However, the Chapter VII mechanism is highly 
contingent: not al! gross violations of fundamemal 
principles of international law trigger i t; it can be trig
gered for other reasons; and even when it is activated, 
it can be paralyzed by a-> veto from one of the five per
manent members or the lack of a majority of nine out 
of 15 votes. Ir can therefore not be the exclusiv~ means 
oflaw enforcement in the international legal order and 
it must necessarily coexistwith other forms of sanctions 
(lata sensu), such as countermeasures. 

2. Evolution of the Practice ofSanctions 

26 Until the fall of the Berlin wall, recourse to sanc
tions under Chapter VII of the Charter was scarce and 
unorthodox. Within the framework of the-> Co!dWar 
(1947-91), the Council was largely paralyzed by the 
veto and could only decide upon sanctions in situations 
where none of the 'Big Five' (and first of all the United 
States and the USSR) or their protégés were involved. 

27 On severa! occasions when the Security Council 
qualified a particular situation as a breach of the peace 
(Palestine, Iran-Iraq war, Falkland Islands) , such quali
fication was not followed by the imposition of sanc
tions. Only on two occasions did the Security Council 
overstep the veto obstacle and impose mandatory -> 
economie sanctions: Southern -> Rhodesia/Zimbabwe 
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(for breach of the right co ---> self-determination of the 
African majority see UNSC Res 232 [1966], 253 
[1968], 277 [1970], 333 [ 1973], 388 [1976) using the 
quasi-comprehensive panoply of Art. 41 measures) and 
South Afriea (in an attempt to put an end to the ---> 
apartheid system, an arms embargo was established by 
UNSC Res 418 [1977], and was reinforced by UNSC 
Res 558 [1984]). However, in the latter case, ali subse
quent efforts to impose comprehensive economie sanc
tions were defeated, des pite the UN GeneralAssembly's 
recommendations (UNGA Res 1899 [XVIII]). As for 
the military measures, the very special circumstances 
in which they could be decided concerning Korea 
(absence of the USSR from the Council, see UNSC 
Res 82 [1950]) have never occurred again. 

2~ The situation radically changed in 1990 and, ar 
!east berween rhat year andl994,rhe whole array of 
sanctions envisaged in Art. 41 and 42 Charter were 
resorted to. In spire of a marked slowing clown of this 
trend since rhen, sanctions und er Chapter VII are now 
in common usage. But ir can be nored thar, during the 
rwo 'sanctions decades', rhe UN Security Council's 
practice of sanctions went through a double pro cess of 
refinement: ratione materiae, rheir scope was reduced 
to a series of specifie economie or polirical measures; 
and ratione personae, the Security Council nominally 
identified the targets of these measures or created a UN 
centralized procedure for such identification. 

(a) From Global to Smart Sanctiom 

29 Chaprer VII envisages rwo categories of enforce
ment measures: Arr. 41 covers measures 'nor involv
ing the use of armed force', while Arr. 42 authorizes 
the Security Council to use the coercive military force 
'ro maintain or resrore international peace and secu
rity'. A difference of paramount importance separa tes 
the rwo mechanisms: whereas the economie sanctions 
of Art. 41 are intended ro coexist with similar unilat
eral measures taken by States (or other international 
organizations), the measures of Art. 42 come within 
the exclusive competence of the Security Council. They 
are a substituee for the unilateral use of force. However, 
failing the conclusion of the agreements provided for 
in Art. 43, the action of the Council under Art. 42 is 
conditioned by the availabiliry of'forces ofMembers of 
the United Nations' . 

30 The Security Council has nonetheless authorized 
on a number of occasions, through a particularly laconie 

formula, the use of armed force by Member States: 
'Authori:;;e[d] [Mcmber States] ... ta take ali necessary 
measures' (UNSC Res 678 [1990] after the invasion 
of Kuwait by Iraq, UNSC Res 794 [1992)); allowed 
intervention in Somalia (UNSC Res 940 [1994]); 
protected civilians under imminent threat of physieal 
violence in Côte d'Ivoire (UNSC 1609 [2005]); and 
protected civilians and civilian populated areas under 
threat of arrack in Libya (UNSC 1973 [2011]). The 
same formulais used for establishing the right of peace
keeping forces ro use force (UNSC Res 1546 [2004]) 
for the coalition forces in Iraq (for the interpretation of 
this resolution, see---> European Court of Human Rights 
[ECtHR} Case 27021/08 Al-]etlda v United Kingdom [7 
July2011] [passim];UNSCRes 1551 [2004],forthe 
forces in ---> Bosnia-Herzegovina; or UNSC Res 1563 
[20~04] for the ffi!lllil~t~ral forces in Nghanisran, 1672 
[2006]; --->Afghanistan, Conflict; see also the examples 
provided in the Repertoire of the Practice of the Security 
Council, under Art. 42) . 

31 Whether authorizations for the use of force fall 
within the ambit of Art. 42 is still debated. The Secu
rity Council has never formally invoked this article, 
and the relevant decisions sim ply make a general refer
ence ro Chapter VII. The question also arises whether 
the measures taken by States in application of these 
decisions can qualify as sanctions. Since the Security 
Council did nor decide upon the specifie measures 
ta be taken, this is at best a hybrid form of sanctions 
(or another substituee for institutionalized sanctions), 
based upon a collective finding of a rhreat ro, or breach 
of, the peace, but withour necessarily entailing collec
tive measures pro perl y said. In any case, States incur full 
responsibility for acts taken under the empire of such 
an aurhorization if they amounr ro a violation of their 
international obligations (ECtHR Case 27021/08 Al
jedda v United Kingdom and Case 55721/07 Al-Skeini 
v UnitedKingdom). 

32 The end of the Cold War permitted a prompt 
reaction of the Security Council against the invasion 
of Kuwait by Iraq. Not only did the Security Coun
cil authorize the use of force by a coalition of willing 
countries (UNSC Res 687 [1990]), but it also imme
diarely imposed a comprehensive economie embargo 
(UNSC Res 661 and 670 [1990]) (see Cortright Lapez 
and Gerber-Srellingwerf207-21 0). A similar mode! of 
comprehensive economie sanctions was applied in the 
conrext of the dissolution ofYugoslavia ( ~ Yugoslavia, 
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SANCTIONS 7 

Dissolution o/J and the subsequent conflicts (UNSC 
Res 757 [1992], further strengthened by UNSC Res 
7 87 [1992] and 820 [1993]), after the tinsuccessful 
arms embargo imposed by UNSC Res 713 (1991) and 
724 (1991) and of the coup d'état in Haïti (UNSC Res 
841 [1993] and917 [1994]) (foradetailedanalysissee 
Gowlland-Debbas [2004] 6-11). 

33 These global sanctions ranged from a quasi-general 
trade embargo (in the case ofHaiti an embargo was on! y 
imposed for oil and oil products) and an arms embargo, 
to financial sanctions and an overreaching ban on ali 
means of transportation. Whereas in Rhodesia's case, 
sanctions were strengthened gradually, stretching out 
over severa! years. In the 1990's, the Security Coun
cil chose to apply from the outset a large spectrum of 

~~ measures, ~oe.i~g fo~ a s_p:_edy_ c~ange in the attitude 
of the targered Stace s officiais. HOwever, th-ese sanc
tions rapidly had serious humanitarian consequences 
upon the population of the State (Reisman and Ste
vick 10 1-124; as for Iraq, see also the 1991 Report on 
Humanitarian Needs in Iraq in the Immediate Post
crisis Environment by a Mission to the Area Led by 
M Martti Ahtisaari, the Under-Secretary-General 
for Administration and Management). As Cortright 
noted, '[t]he record ofSecurity Council sanctions since 
1990 is one of striking contrast, if not contradictions. 
As the Council moved forcefully to use sanctions as 
a means for advancing the UN mandate to preserve 
peace and security ... it found chat the outcomes of 
these measures were undermining other dimensions 
of the UN agenda, especially the goal of improving 
the human condition' (Corrright Lopez and Gerber
Stellingwerf 207). 

34 Despite UN efforts to address these humanitarian 
consequences (---+ Oil for Food Programme or humani-
tarian exceptions concerning food or medical materials, 
provided for by the sanctioning resolution), support for 
economie global sanctions, which resembled ---+ collec-
tive punishment rather chan an effective pressure capa
ble of influencing the behaviour of leaders', seriously 
weathered out. The UN responded to these criticisms 
by modifying the scope of the measures decided: after 
the sanctions in the case ofHaiti, the global sanctions 
were abandoned in favour of more targeted sanctions. 
Conceived in such a way as to avoid adverse conse
quences for the population, the targeted (or smart) 
sanctions were considered to focus upon the 'delin
quent rulers' (Millennium Report para. 356). These 

kind of sanctions included financial sanctions, crave! 
bans, arms embargoes, and embargoes on specifie com
modities (eg diamonds in the cases of-> Angola, UNSC 
Res 1127 [1997J and Sierra Leone, UNSC Res 1306 

[2002] in order to eut clown one of the rebels' sources 
of financing; see also ---+ Kimberley Process). 

3 5 Consequently, the pracrice of sanctions changed 
from State-oriented to individual-oriented sanctions, 
since rhese specifie measures, by their nature, could 
only be applied to specifie targers. There was thus a 
shift from the prohibition or restriction of the move
ment of funds and the freezing of government assets, 
to blocking the accounts of or ,imposing crave! bans on 
designated entities and individuals. 

(b) lhe Listing System 

36 As early as 1994 (UNSC Res 917 [1994] para. 3 
concerning the military officers involved in the coup 
d'état in Haïti), the Security Council experienced a 
mode! of sanctions based on listings nominally des
ignating individuals (see also for the UNITXs leaders 
and their families UNSC Res 1127 [1997] para. 4 and 
for the leading members of the military junta in Sierra 
Leone UNSC Res 1171 [1998] para. 5). However, in 
these instances, the designa red individuals were appre
hended functionally, as members of a government or 
of a political faction based in a particular Stace. With 
the ami-terrorise resolutions (see, inter alia, UNSC 
Res 139.0 [2002], 1452 [2002], 1455 [2003], 1526 
[2004], 1617 [2005], 1735 [2006], 1904 [2009], 1989 
[20 ll] concerning Al Qaeda and associated individu
ais and entities), the sanctions regime was completely 
de-territorialized and the link between the sanctions' 
target and a given State was broken. 

37 Such evolution was the logical outcome given 
threats co the peace not only in territorial crises, but also 
in global phenomena (terrorism, proliferation of arms 
of mass destruction). Both approaches coexist nowa
days, and although the Security Council has for the 
moment only established UN lises of persons suspected 
of acts of or support for terrorism, it has not excluded 
thar, in the future, other phenomena of universal con
cerh may come within the Security Council's grasp. By 
Resolution 1540 (2004), the proliferation of---+ weap
om of mass destruction was qualified as a threat to the 
peace and the Council imposed upon States a series of 
obligations co contain the risk of priva te actors co ming 
into possession of them. This equally presupposed thar 
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individuals or private entitys were actually considered 
-> subjects ofinternationallaw, and having international 
obligations, which they could bread1 diu> incurring the 

risk ofbeing sanctioned at the international leve!. 

38 ln directly subjecting private persons to its sanc
tions' regimes, the Security Council pierces the State 
(corporate) veil and removes, in a way, these targets 
from the protection of their national legal system. 
However, while particular attention was paid to the 
most effective way of restricting the rights of the per
sans listed, little was foreseen in terms of protecting 
their fundamental rights. Political and judicial cri tics 
led the Council to adapt and continuously reform the 
listing regime, providing for a series of guarantees for 
individual rights in the sanctions' implementation 
procedure. 

(c) Sanctions' Implementation 

39 The proper implementation of the sanctions 
regime rests first upon the sanctions committees that 
the Security Council establish as its subsidiary bod
ies when it decides sanctions under Chapter VII, but 
also u!timately upon the Member States or the regional 
organizations that are called to apply these measures 
in concreto. This multilevel implementation raises dif
ficult questions relating to the relarionship between 
the United Nations and the national (or regional) legal 
order, as a number of cases am ply illustrate. 

(i) The Role and Functioning of 
the Sanctions Committees 

40 Quite systematically, when establishing a sanc
tions' regime, the Security Council creates sanctions 
committees to participate in, and survey, its imple
mentation (in August 2011, 12 were still functional 
and 13 had be en abrogated). These comminees are 
entrusted with the follow-up of the application of 
sanctions by States (an obligation of reporting was 
occasionally imposed upon States), with the examina
tian of requests from the States parricularly affected 
by the sanctions or with granting derogations, and 
most importandy with the establishment of lists of 
targets, their revision or with the radiation from a list. 
By endowing these committees with the competence 
to decide on the specifie targets, the Security Coun
cil delegated to them a form of secondary normative 
power (see Kolliopoulos in Picchio-Forlati and Sicili
anos [eds) 568). 

41 The committees are as much political organs as the 
Security Council itself: their composition mirrors that 
of tJ,,. l:ou neil (with the slight difference being that 
their president is nominated for one year, whereas the 
Security Council's presidency Jases for six momhs). The 
same goes for their deciding procedure (-> consensus). 
They are emirely dependent on the Security Coun
cil, which controls their decisions-in particular, if 
'consensus .. . cannot be reached, the matter may be 
submitted to the Security Council' (1267 Sanctions 
Committee Guidelines) and ends their mandate as 
soon as a sanctions' regime is lifted. 

42 The decision procedure has nonetheless progres
sively taken an administrative turn, in the sense that it 
is submitted to a number of directives and guidelines 
meant to ensure its fairness. Such procedural framing 
has gradually been provided for by the Security Council 
as a means to compensate for the Jack ofjudicial control 
over the listing. Starting in 2005, a number of reso
lutions provided for procedural safeguards to protect 
the rights of the persons listed and to avoid arbitrary 
decisions (see UNSC Res 1730 [2006), 1735 [2006), 
1822 [2008], 1904 [2009], 1989 [2011]), applica
ble in particular to the most far-reaching sanctions 
regime adopted until now, namely the one concerning 
Al Qaeda and associated individuals and entities (the 
'1267 Committee'). 

43 These rules provide for an obligation of motiva
tion incumbent upon the States proposing the listing 
(UNSC Res 1617 [2005]), in order to enable the corn
mitree to decide on the appropriateness of the listing; 
the mate rial criteria leading to listingwere also refined, 
the committees are obliged to publish the lists on their 
websites and the States of residence of the listed person 
and to notify the listing to him or her; the principle 
of a periodic revision of listing has equally been laid 
clown (UNSC Res 1735 [2006)); the listed person can 
indirect!y expose his/her case to the committee, by 
seizing the Focal Point, a bureau established by UNSC 
Res 1730 (2006) to receive the files in defence. For 
the 1267 regime, the Security Council went a step 
further towards establishing a third-party control of 
the listing: it created for that purpose the Office of 
the Ombudsperson (UNSC Res 1904 [2009]) and 
strengthened its role two years later (UNSC Res 1989 
[20 11)). Persons or entities found on the 1267 Con
solidated List can submit their request for delisting 
to an independent and impartial Ombudsperson, 
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appointed by the Secretary-General. The role of the 
Ombudsperson is to gather information and entertain 
a dialogue with the pcrson listed, eventu:.lly wirh the 
States concerned, and to make a report and a recom
mendation to the committee on the request for delist
ing. This recommendation, as the name indicates, is 
not binding; however, should the committee not fol
low this recommendation, the matter can be referred 
to the Securiry Council. 

(ü) The Role of the National and 
Regional Legal Orders 

44 The addressees of the sanctions resolutions are 
always the States, who have an obligation to implement 
them in their national legal orders. The Securiry Co un
cil th us uses a generic formula which 'Decides thar all 

shall take the measures .. .' The Securitv Council 
rhus imposes upon States the need to take 
tic measures necessary to give effect to its resolutions. 
This confirms thar international law is dependent upon 
national law for its implementation. 

45 This raises the eternal question of the reception by 
States of international legal acts and of the relation
ship between international and domestic legal orders. 
The answer to thar question is provided by the legal 
order of reception, namely the domestic orcier, and 
cannot therefore, by definition, be univocal. Sorne 
authors consider that the Securiry Council's binding 
resolutions should be regarded as self-executing (Con
forci 34-40), but in practice most countrid assimilate 
sanctions decided under Chapter VII of the Charter 
to non-self-executing treary obligations (Gowlland
Debbas [2004] 664; see also Guillaume 546). It fol
lows thar a domestic act will interpose itself between 
the décision imposing sanctions and its material execu
tion by national entities. Such an implementation act 
can also emanate from a regional organization; this is 
the case of the European Communities then Union, 
whose acts are self-executing within its Member States' 
national legal orders (see, for instance, Regulation No 
881/2002, the annex of which reproduces the nam es 
of the persons appearing on the 1267 Sanctions Corn
mitree Consolidated List; the annexes co the European 
acts are amended following the amendments of the UN 
listing; see also the European Council Regulation No 
204/2011 of 2 March 2011 implementing the sanc
tions imposed by UNSC Res 1970 [2011] in relation 
to the situation in Libya) . 

46 Actually, the Securiry Council's resolutions are 
rarely specifie enough to be considered self-executing 
(although, throughout the yeats, they tend to be more 
and more definite: compare the tour pages length uf 

UNSC Res 1267 [1999] instituting the 1267 regime 
with the eighteen pages length of UNSC Res 1989 
[2011], the last in date regulating it) . Moreover, as 
already noted, the Council addresses States and not the 
economie operators amenable co execute the freezing 
or the crave! ban. However, with the listing regime, the 
Securiry Council, although not imposing upon States 
specifie ways to corn ply with sanctions, great! y redu ces 
cheir margin of appreciation, since they can determine 
neither the material nor the persona! scope of the sanc
tions. The listings are, from this point of view, individ
ual sanctions chat impose upon States pure obligations 
of result. 

47 The intervention of the national legal order is ines
capable for the establishment of penalties for the viola
tion of the sanctions' regimes, an aspect scarcely dealt 
with at the UN leve! (only once did the Securiry Co un
cil decide sanctions against aState not complying with 
previous sanctions imposed upon another State-see 
UNSC Res 1343 [2001] against--> Liberia for its viola
tion of che 'diamonds embargo' against Sierra Leoné) . 
Once the Securiry Council has established a sanctions 
regime, it is incumbent upon States to establish the 
penalties for Jack of compliance. Without necessarily 
expressing this in mandatory terms, sanctions resolu
tions nonetheless require States to provide for a system 
of 'second degree' sanctions: 'calls upon States to bring 
proceedings against persons and entities within their 
jurisdiction chat violace the measures imposed by par
agraph 4 above and to impose appropriate penalties' 
(UNSC Res 1267 [1999] para. 8). Such penalties being 
of criminal character, the intervention of the domestic 
order is imperative, since, in principal, international 
organizations are incompetent to impose criminal 
sanctions (except for the international criminal courts 
and tribunals). This is applicable even within the Euro
pean Union (see ECJ [29 June 2010] Case C-550/09 
Criminal Proceedings against E, F) . It must, however, 
be noted chat it can happen that the Securiry Council 
includes among the sanctions it specifies the referral to 
the Prosecutor of the International Criminal Court of 
the situation at stake (see UNSC Res 1593 [2005] con
cerning Darfur and UNSC Res 1970 [2011] concern
ing Libya). 



10 SANCTIONS 

48 Norwithstanding, these still isolated initiatives, 
domestic implementation acts are necessary in order to 
ensure the besc efficiency to the sanctions' regime, si nec: 
only the domestic leve! can ultimately enforce sanc
tions. Since the 'smart sanctions' impose obligations 
chat cannot be executed without the participation of 
domestic legal subjects (economie stakeholders, banks, 
crave! companies), domestic acts are the sole efficient 
means to make them comply with the sanctions. Effi
ciency, understood as prompt and uniform application, 
is also one of the reasons wh y implementation through 
the European Union regulations was the privileged way 
of implementation by its Member States (another rea
son being that, quite usually, the sanctions fall within 
the exclusive competence of the EU). Such a method 
does not, however, ensure blind compliance with the 
sanctions, since the implememing aces can be subjectto_ 
the control of domestic (national or European) judges 
and ultimately annulled by them. 

(d) Legality of Sanctions and judicial Control 

49 In consideration of their adverse impacts upon the 
population of the targeted State and upon the human 
rights of the persons listed, the sanctions regime ralses 
the difficult question of determining the obligations 
binding upon the Security Council, or the States imple
menting its decisions, when acting under the aurhority 
of Chapter VII. Since that Chapter grants the Council 
wide discretionary powers, one must determine first 
whether these powers are unlimited; in case of negative 
response, the source of the obligations imposing the 
limits to its action and the extent of these obligations 
must be identified. 

50 It is nowadays accepted chat the international 
society is a legal community; therefore, the Security 
Council must be bound by a number oflegal rules. As 
the -4 International Criminal Tribunal for the Former 
Yugoslavia (ICTY) Appeal Chamber put it in the -4 

Tadié Case, 

It is clear ... chat the Security Co un cil pla ys a pivotai 
role and exercises a very wide discretion under ... 
Article [39]. But this does not mean thar its powers 
are unlimited. The Security Council is an organ of 
an international organization, established by a treaty 
which serves as a constitutional framework for thar 
organization. The Security Council is th us subjected 
to certain constitutionallimitations, however broad 

its powers under che constitution may be. Those 
powers cannot, in any case, go beyond the limits of 
the jurisdiction of the Organization at large, not to 
mention other specifie limitations or chose which 
may derive from the internai division of power 
within the Organization. ln any case, neither the 
texr nor the spirit of the Charter conceives of the 
Security Council as legibus so!utus (unbound by law) 
( Tadié [Decision on the Defonce Motion for fnterlocu
tory Appea! on jurisdiction] para. 28). 

51 -4 Jus cogens cules no doubt impose limitations to 
the Security Council's action and constituee essential 
parameters to assess the legality ofits resolutions under 
Chapter VII. The obligations deriving from these rules 
being obligations 'from which no derogation is per
mitted' (Art. 53 -4 Vienna Convention on the Law of 
Treaties {1969]};-the Security Council cannot free itself, 
nor liberate the Member States, from applying those 
rules, und er the pretext it acts under Chapter VII of the 
Charter and a resolution comradicting such a peremp
tory norm ought to be considered nul! and void (for a 
judicial decision applying this reasoning in a debatable 
way given the context of the case, see General Court 
Case T-315/01 Kadi v Council and Commission paras 
226-231; -4 Kadi Case). Similarly, since the Security 
Council holds its competence from the Charter, any 
resolution which would not corn ply with the Charter 
requirements, either formai or substantial, should be 
held invalid. 

52 However, while there is no reason why an inter
national court or tribunal could not check the legalityof 
the sanctions agalnst these principles, it can be accepted 
chat domestic courts Jack the power to exercise direct 
control over the sanctions resolutions, with a view to 
annul them. However, there is no basis to exclude judi
cial control of the Security Council's sanctions, under 
the form of an exception d'illégalité (see in general Pellet 
[1995]; see also Bedjaoui [1995] 255-297 and [1994] 
634). 

53 Thus, severa! European and national judicial deci
sions have annulled the domestic aces implememing 
sanctions decided by the Security Council for Jack of 
compliancewith fundamemal rights (ECJ Joined Cases 
C-402/05 P and C-415/05 P Kadi and Al Barakaat 
International Foundation v Council and Commission 
[2008]; General Court Case T-85/09 Kadi v Commis
sion [20 1 0] T-85/09; for a series of challenges before 
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the national jurisdictions see Canda§ and Miron). If the 
domestic judges are careful co underline chat judicial 
control upon rhe implememing acts does not imply 
control over the resolutions themselves, and do not 
engage in contesting the ir primacy on an international 
leve!, by virtue of Art. 103 UN Charter Qoined Cases 
C-402/05 P and C-415/05 P Kadi v Council paras 
288-294), these annulments bear practical conse
quences at the UN leve!. While iris crue thar they leave 
intact the validiry of rhe resolutions, rhey nonetheless 
impair rheir efficiency, which is dependent upon rhe 
domestic aces ofimplementation.This explainswhy rhe 
Securiry Council is engaged in a continuous, though 
imperfect, process of reform of the listing procedure. 

54 However, even though the Securiry Council 
has indeed made sorne efforts in arder co address rhe 

·a human- Fights conG€rns-i-a-th&-context--o~th&-global 

sanctions, rhe listing procedure still falls short of pro-
viding guarantees wirh respect to the rights to pro perry, 
co private !ife, to the rights of the listed person co be 
informed of the accusations brought against him or her, 
and co be heard and judged (see Report ofM Scheinin, 
Special Rapporteur on the Promotion and Protection 
of Human Rights and Fundamental Freedoms while 
CounteringTerrorism [6 August 2010]). Notably, rhe 
creation of rhe Office of the Ombudsperson cannot 
substituee rhe requirement for the establishment of a 
form ofjudicial control of rhe listings which can be seen 
as 'prejudicing rhe constitutional principles of the EC 
Treary, which include rhe principle chat ali Commu
nity aces must respect fundamental rights' (ECJ Joined 
Cases C-402/05 P and C-415/05 P Kadi v Council 
para. 285 and General Court Case T-85/09 Kadi v 
Commission para. 128). 

D. A Variety of Sanctions? 

55 The question ariseswhetherdecisions taken by inter
national organs other rhan the UN Securiry Council 
imposing measures restricting rhe rights of third States 
or entities, can qualify as sanctions, on rhe ground thar 
they are collective measures or even whether a single 
Stace can resort co sanctions in arder to have rhe inter
national legal orcier respected by a wrongdoer. Such 
measures-which have become quite currenc-share 
wirh countermeasures rheir unilateral character and 
have been assimilated to them (see Sicilianos [2004] 
19); but they barrow from sanctions the characceristics 

of being a form of law enforcemem in the absence of 
any direct in jury suffered by the sanctioning entity. The 
very diverse terminology used co designate them bears 
wi mess of this uncertainty (Daw!dowlcz cuuuL~ uvt k M 
chan eighr different denominations: 'collective coun
termeasures; third-parry countermeasures; third-Srate 
countermeasures; countermeasures of general interest; 
multilateral sanctions; multilateral coumermeasures; 
solidariry measures and countermeasures omnium'-at 
333). 

56 This ambiguiry is refl.ected in Art. 54 ILC Articles 
according to which: 

Measures taken by States orher rhan an injured Stace 

This chapter [II of Part III, on Counter-Measures] 
does not prejudice the right of any State, enticled 

- under article 48, paragraph 1 to invoke-rhe respon
sibiliry of another Stace, co cake lawful measures 
against chat Stace co ensure cessation of the breach 
and reparation in the interest of the injured Stace or 
of the beneficiaries of the obligation breached. 

57 As noted by the ILC in the commentary of this 
important and ambiguous provision which has been 
compared to 'the oracle at Del phi' (Sicilianos [20 1 O] 
1144), ' [t]he Article speaks of'lawful measures' rarher 
chan 'countermeasures' so as not co prejudice any posi
tion concerning measures taken by States other chan 
the injured Stace in response co breaches of obligations 
for the protection of rhe collective interest or chose 
owed to che international community as a whole' (ILC 
Articles, Commentary 139, para. 7). 

58 In spi te of this hesitation, the practice of such 'meas
ures'-which have much in common wirh sanctions 
in rhe strict meaning of rhe ward, with rhe exception 
of rheir institutionalized and centralized character
is increasing. And rhe explanation given by rhe ILC 
according to which '[p]ractice on this subject is limited 
and rather embryonic' (ILCArticles, Commentary 137, 
para. 3) is hardly convincing: the Commission itself 
lises severa! examples which tend co show chat, to rhe 
contrary, States (and sorne international organizations) 
are more and more inclined to resort to such means of 
enforcement as---> erga omnes obligations in cases of seri
ous violations. In a successful synrhesis, Dawidowicz 
(2007) has convincingly established rhat these kinds of 
sanctions emanated from States on ali continents (with 
rhe exception of Latin America) and from international 
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organizarions (see eg the European Communities 
sanctions against Greece [1970], Yugoslavia [1991), 
Myanmar [1997), and Zimbabwe [2002], or Lhc sanc

tions decided by the Organisation of African Unity 
('OAU'] against Portugal [1963] and Israel [1993] , or 
by the Economie Community of West African States 
('ECOWAS'] against Liberia [1980]) decided inde
pendendy and sometimes in addition of UN sanctions. 

59 This trend is in line with the new, 'post-Ago' 
approach commonly accepted nowadays which rests 
on the elimination of the damage from the. very defini
tion of the international responsibility and the postu
late chat respect of certain fundamental obligations is 
due not to a particular State (or other individualized 
subject of international law) but to the international 
community as a whole {see Pellet [1996] 7-32). As 
long as international law was seen as-a bundle of bilat
eral reciprocal obligations it was logical to stick to the. 
Vatellian principle according to which 'selon le Droit 
des Gens, les représailles ne peuvent être accordées que 
pour maintenir les Droits des sujets de l'État, & non 
pour une affaire à laquelle la Nation n'a aucun intérêt' 
['according to ius gentium, reprisais can be accepted on! y 
with the view to maintain the Rights of the subjects of 
the State and not for an issue about which the Nation 
has no interest'] (de Vattel Droit des gens [1758] Book 
II para. 348). However, a new conscience has emerged 
thar sorne rules have a superior value and impose per
emptory obligations erga omnes (see ICJ Barcelona Trac
tion, Light and Power Company, Limited32, para 33: 'an 
essential distinction should be drawn between the obli
gations of aState towards the international community 
as a who le, and chose arising vis-à-vis another State in 
the field of~ diplomatie protection. By their very nature 
the former are the concern of ali States. In view of the 
importance of the rights involved, ali States can be 
held to have a legal interest in their protection; they 
are obligations erga omnes'). At this point the Grotian 
view resurfaces where 'kings have the right to demand 
punishment not only on account of injuries committed 
against themselves or their subjects, but also on account 
ofinjuries which do not direct! y affect them but exces
sive! y viola te the law of nature or of nations in regard to 
any persons whatsoever' (Grotius De iure belli ac pacis 
[ 1646] Book II Chapter 20 para. 40). 

60 The main issue here is to find a fair balance 
'between the need for a more effective legal order in 
spi te of decentralization, and the risks of abuse relating 

to the allocation of enforcement authority to individual 
States, even if limited to the most serious illegalities' 
(Dawidowicz 347). Such a balance is still to be found 
and this might vindicate the caution shown by the lLC 

when it adopted Art. 54. 

61 There can be no doubt thar there is a marked dis
crepancy between the very idea of sanctions on the one 
hand and the traditional international legal system 
which was characterized by its fundamental decen
tralization and the absence of any authority over the 
juxtaposed sovereign States. The simple fact thar sanc
tions can be imposed by international institutions and, 
in sorne cases, by individual States or regional organi
zations, acting in the name of the international com
munity, shows that this long-established analysis of 
international law is no longer tenable--even though it 
still accuratelydescribes essential aspects ofit, as shown 
by the survival of counter-measures as a valid means 
to react to internationally wrongful acts. The existence 
of sanctions bears witness to the slow establishment of 
the concept of community within the international 
legal order, in line with institutions like ius cogens or 
international crimes-whether committed by States, 
in which case the 2001 ILC Articles on State Responsi
bility speak of'a serious breach by State of an obligation 
arising under a peremptory norm of general inter
national law' (Art. 40), or by individuals. 

Select Bibliography 

J AusTIN, Lectures on jurisprudence, or the Philosophy of Positive 
Law (London 1885). 

L CAVARÉ, Tidée de sanction en et sa mise en œuvre en droit 
inrernational public' (1937) 41 RGDIP 385-445. 

H KELSEN, The Law of the United Nations: A Critica/Analysis of 
its Fundamental Problems (Sceven London 1951). 

L CAVARÉ, 'Les sanctions dans le cadre de l'ONU'( 1952) 80 
RCADI 191-291. 

H KELSEN, 'Théorie du droit international public' (1953) 84 
RCADI 1-203. 

HLA HART, The Concept of Law (Clarendon Oxford 1961). 
D BowETT, 'Reprisals lnvolving Recourse co Armed Force' 

(1972) 66AJIL 1-36. 
W RIPHAGEN, 'The Legal Consequences of Illegal Aces Under 

Public International Law' (1973) 20 NILR 27-36. 
J CoMBACAU, Le pouvoir de sanction de l'ONU (Pedone Paris 

1974). 
L FoRLATI-PICCHIO, La sanzione ne/ diritto internazionale 

(CEDAM Padova 1974) . 
C LLOYD BROWN-]OHN,Multilatera/Sanctions in International 

Law. A Comparative Analysis (Praeger New York 1975) 
S RoMANO , L'ordrejuridique(2nd ed Dalloz Paris 1975). 

c LEBJ 
orga1 
1979 

MPD< 
(2nd 

P-M [ 
rions 

M VIR 

rain: 
RCA 

V Govc 
lnten 
South 

L-A S1c 
mesu1 

D BEl 
San ct 
bridg 

G GUI 
jusqu 
in B ~ 
du G, 
1991) 

C FocA 
di obi 
onale 

DALLA 
théori, 
(Pedo 

M BEDJ 
actes a 

]A FRo· 
Bread 
345-4 

M CHEJ 
intern 
Peiser 

A PELLE 
de séc1 
la Cha 
collectz 

G ABI-S 
oflnte; 
inHor 
61-77 

] ALVAR! 
B CONF 

System 
MPDo: 
~ (2nd e 
A PELLE 

jet de 
7-32. 

LDAMR 
Meas~ 

K DOEl 
'' and tl 

91-H 



.ividual 
galities' 
: found 

:he ILC 

œd dis
the one 
system 
decen-

over the 
tat sanc
ons and, 
1 organi
lal com
alysis of 
hough it 
asshown 
.d means 
existence 
b.ment of 
rnational 
cogens or 
)y States, 
~esponsi

>bligation 
:ra! inter-

1y of Positive 

vre en droit 

al Analysis of 

J'(1952) 80 

c' (1953) 84 

:d 1961). 
crmed Force' 

J Acts Under 
i6. 
:Pedone Paris 

internaziona/e 

1Internationa/ 
1975) 
1975). 

SANCTIONS 13 

C LE BEN, Les sanctions privatives de droits ou de qualité dans les 
organisations internationales spécialisées (Bruylant Bruxelles 
1979). 

MP OOXEY, Economie Sanctions and Iruernuliu1Jal Enforr~ent 

(2nd ed MacMillan London 1980). 
P-M DuPUY, 'Observations sur la pratique récente des 'sanc

tions' de l'illicite' (1983) 87 RGDIP 505-548. 
M VIRALLY, 'Panorama du droit international contempo

rain: Cours général de droit international' (1983-V) 183 
RCADI. 

V GowLLAND-DEBBAS, Collective Responses to Illegal Acts in 
International Law. United Nations Actions in the Question of 
Southern Rhodesia (NijhoffDordrecht 1990). 

L-A SI CI LIAN os, Les réactions décmtralisées à l'illicite: descontre
mesures à la légitimedéfmse (LGDJ Paris 1990). 

D BETHLEHEM and E Lauterpacht 7he Kuwait Crisis: 
Sanctions and their Economie Consequences (Grotius Cam
bridge 1991). 

G GuiLLAUME, 'La crise du Golfe et son développement 
jusqu'au 15 Janvier 1991--Sanctions économiques et blocus' 

--:"t-----in B Stern (ed), Les aspects juridiques de la crise er-de la-guerre 
du Golfe. Actes du colloque du CEDIN (Montchrestien Paris 
1991) 286-302. 

C FocARELLI, 'Le contromisure pacifiche collective ela nozione 
di obblighi erga omnes' (1993) 76 Ri vista di diritto internazi
onale 52-72. 

D ALLAND, justice privée et ordre juridique international. Etude 
théorique des contre-mesures en droit international public 
(Pedone Paris 1994). 

M BEDJAOUI, Nouvel ordre mondial et contrôle de la légalité des 
actes du Conseil de séCtlrité (Bruylanr Bruxelles 1994). 

]A FROWEIN, 'Reactions by Not Directly Affected States to 
Breaches of Public International Law', (1994) 248 RCADI 
345-437. 

M CHEMILLIER-GENDREAU, 'La notion de sanction en droit 
internarional' in Mélanges m l'honneur du professeur Gustave 
Peiser (Presses universitaires de Grenoble 1995) 115-126. 

A PELLET, 'Peut-on et doit-on contrôler les actions du Conseil 
de sécurité ?'in SFDI Colloque de Rennes, Le chapitre VII de 
la Charte des Nations Unies et les nouveaux aspects de la sécurité 
collective (Pedone Paris 1995) 221-238. 

G Ani-SAAB, 'De la sanction en droit international' in 7heory 
of International Law at the 7hreshold of the 21st Cmtury. Essays 
in Honor ofKrzysztofSkubiszewski (Kluwer The Hague 1996) 
61-77. 

] ALVAREZ, 'JudgingtheSecurityCouncil' (1996) 90AJ!L 1-39. 
B CoNFORT!, International Law and the Role ofDomestic Legal 

Systems (NijhoffDordrecht 1996). 
MP DoxEY, International Sanctions in Contemporary Perspective 

(2nd ed MacMillan London 1996). 
A PELLET, 'Remarques sur une revolution inachevée-Le pro

jet de la COI sur la responsabilité des États' (1996) 42 AFDI 
7-32. 

L DAMROSCH, Enforcing International Law through Non-Forci ble 
Measum(l997) 269 RCADI 9-250. 

K DOERING, 'Unlawful Resolutions of che Security Council 
and their Legal Consequences' (1997) 1 MaxPlanckUNYB 
91-109. 

W M REIS MAN and D L Srevick 'The Applicability of!nterna
tional Law Standards to United Nations Economie Sanctions 
Programmes' (1998) 9 EJIL 86-141. 

FA LAs o. uN R, 'La pratique des Comités des sanctions du Conseil 
de sécurité depuis1990' (1999) AFDI 226-279. 

R MEHDI (ed), Les Nations Unies et lessanctions: Quelle efficacité? 
(Pedone Paris 2000). 

V GowLLAND-DEBBAS (ed), United Nations Sanctions and 
International Law (Kluwer The Hague 200 1). 

A REINISCH, 'Developing Human Rights and Humanitarian 
Law Accountability of the Security Co un cil for the Imposition 
of Economie Sanctions' (2001) 95 AJIL 851-872. 

J SALMON (ed), Dictionnaire de droit international public (Bruy
lant Bruxelles 2001). 

D ALLAND, 'Countermeasures of General Interest' (2002) 13 
E]IL 1221-1239. 

M BENNOUNA, Les sanctions économiques des Nations Unies 
(2002) 300 RCADI 9-77. 

D CoRTRIGHT and G Lapez (eds) Smart Sanctions: Targeting 
Economie Statecraft (Rowman&Littlefield 2002). 

EDE WET arrdANollkaemper(eds) Reviewofthe&Ctlrity-eoun
cil by MemberStates (lntersentia Anrwerp 2003). 

A LAQUIÈZE, 'Sanction' 'Sanction' in D Alland and S Rials (eds), 
Dictionnaire de la culture juridique, (PUF Paris 2003). 

ND WHITE and A Abass 'Countermeasures and Sanctions' 
in MD Evans (ed), International Law (OUP Oxford 2003) 
505-532. 

V GowLLAND-DEBBAS (ed), Nationaiimplemmtation of UN 
Sanctions (NijhoffLeiden 2004). 

L PICCHro-FoRLATI and L-A Sicilianos (eds) Economie 
Sanctions in International Law 1 Les sanctions économiques en 
droit international (NijhoffLeiden 2004) 

E DE WET, The Chapter VII Powm of the United Nations SeCtlrity 
Council (Hart Oxford 2004). 

DL TEHINDRAZANARNELO 'Les sanctions de l'Unions africaine 
contre les coups d'État er autres changements anticonstitu
tionnels de gouvernement: potentialités et mesures de ren
forcement' (2004) 12 AfrYBint!L 255-308. 

]P CoT, A Pellet and M Forteau (eds) La Charte des Nations 
Unies. Commmtaire article par article (Pedone Paris 2005). 

M FoRTEAU, 'La levée et la suspension des sanctions inter
nationales' (2005) 51 AFDI 57-84. 

C TAMS, Enforcing Obligations Erga Omnes in International Law 
(CUP Cambridge 2005). 

DL TEHINDRAZANARIVELO, Les sanctions des Nations Unies et 
leurs effets secondaires. Assistance auxvictims et voies juridiques 
de prévention (Presses Universitaires de France Paris 2005). 

S VrLLALPANDO, L'émergence de la communauté internationale 
dans la responsabilité des htats (Presses Universitaires de France 
Paris 2005). 

P WALLENSTEEN and C Staibano (eds) International Sanctions: 
Betwem Wordr and Wors in the Global System (Frank Cass Lon
don2005). 

M ARCARI, 'Observations sur les problèmes juridiques posés 
par les sanctions des Nations Unies et leur évolution récente' 
(2006) 22Anuario espaftol de derecho internacional317-348. 

A CrAMPI, 'L'Union européenne et le respect des droits de 
l'homme dans la mise en œuvre des sanctions devant la Cour 



14 SANCTIONS 

européenne des droits de l'homme' (2006) 110 RGDIP 
85-116. 

M FoRTEAU, Droit de la responsabilité collective et droit de la 
responsabilité internationale de l'htat (Pedone Paris 2006). 

R WoLFRUM U Beyerlin and PT Scoll (eds) Ensuring Compli
ance with Multilateral Environmental Agreements: A Dialogue 
Between Practitioners and Academia (Studies on the Law ofTrea
ties) (Brill Lei den 2006). 

M DAWIDOWICZ, 'Public Law Enforcemenc wichouc Public 
Law Safeguacds? An Analysis of Stace Praccice on Third-paccy 
Councermeasures and Their Relationship co the UN Securicy 
Co un cil' (2007) 77.1 BYlL 333-418. 

JM FARRALL, United Nations Sanctions and the Rule of Law 
(CUP Cambridge 2007). 

V GowLLAND-DEBBAS, 'Collective Securicy Revisiced in che 
Light of the Flurry over UN Reform: an Incernacional Law 
Perspective', in V Chetail ( ed), Conflits, sécurité et cooperation. 
Liber Amicorum Victor- Yves Ghebali (Bruylanc Bruxelles 2007) 
251-277. 

C HILLGRUBER, 'The Right ofThird States co Take Councer
measures' in C Tomuschacand J-M Thouvenin (eds), The 
Fundamental Ru/es of the International Legal Order: Jus Cogens 
and Obligations Erga Omnes (NijhoffLeiden 2007). 

0 BLIN, 'Les sanctions dans l'Organization mondiale du com
merce' (2008) 135 Journal du droit internacional441-466. 

D CoRTRIGHT G Lopez and L Gerber-Scellingwerf 'The 
Sanctions Era: Themes and Trends in UN Securicy Council 
Sanctions since 1990' in V Lowe (ed), The United Nations 
Security Council andWar (OUP Oxford 2008) 205-225. 

A-M LA RosA, 'Sanctions as a Means of Obcaining Greacer 
Respect for Humanicacian Law: a Review of their Effective
ness' (2008) 90 Incernacional Review of the Red Cross No 
870,221-247. 

F MAGNÛSSON, 'Tacgeced Sanctions and Accouncabiliry of the 
United Nations Securicy Council' (2008) 13 Austrian Review 
oflncernational and European Law 35-78. 

F S HAYGAN, La comptabilité des sanctions économiques du Con
seil de séettrité avec les droits de l'homme et le droit international 
humanitaire (Bruylanc Bruxelles 2008). 

D HALBERSTAM and E Stein 'The United Nations, the Euro
pean Union and the King ofSweden: Economie Sanctions and 
Individual Rights in a Plural World Order' (2009) 46 CML
Rev 13-72. 

A MIRON, 'Les 'sanctions ciblées' du Conseil de sécurité des 
Nations unies. Réflexions sur la qualification juridique des 
listes du Conseil de sécurité' (2009) 529 Revue du Marché 
Commune de l'Union Européenne 355-366. 

K SERIN!, Sanktionen der Europiiischen Union bei Verstojt eines 
Mitgliedstaats gegen das Demokratie- oder Rechtsstaatsprinzip 
(Duncker&Humblot Berlin 2009). 

KO KoNONOVA, Sankcionnye rezoijucii Soveta Bezopasnosti 
OON i ich implementacija v nacional'nych pravovych sistemach 
gosudarstv-élenov (Volcers Kluver Moscow 201 0) . 

L-A SICILIANOS, 'Councermeasures in Response co Grave 
Violacions of Obligations Owed to the International Com
muniry' in J Crawford, A Pellet and S Olleson (eds), The 
Law of International Responsibility (OUP Oxford 20 10) 
1137-1148. 

N WHITE and AAbass 'Counrermeasures and Sanctions' in MD 
Evans (ed), Internationa!Law (OUP Oxford 2010) 531-558. 

S BITTER, Die Sanktion im Recht der Europëüschen Union: der 
Begrijf und seine Funktion im europiiischen Rechtsschutzsystem 
(Springer Heidelberg 20 11). 

U CAN DA~ and A Miron 'Assonances ec dissonances de la mise 
en œuvre des sanctions ciblées onusiennes par les orders jurid
iques communautaire et nationaux' (2011) 138.3 Journal du 
Droit International (forthcoming). 

M. ERIKSSON, Targeting Peace: Understanding UN and EUTar
geted Sanctions (Farnham Ashgate 20 Il). 

C FEINAUGLE, Hoheitsgewalt im VOlkerrecht: Das 
1267-Sanktionsregime der UN und seine rechtliche Fassung 
(Heidelberg Springer 20 11). 

A TzANAKOPOULOS, Disobeying the Security Council: Counter
measures against Wrongfol Sanctions (OUP Oxford 20 11). 

Select Documents 

Case C-550/09 Criminal Proceedings against E. F [2009] OJ C 
267. 

CaseT-85/09 Kadi v Commission [2010] OJ C 90. 
Case T -306/01 Yusuf v Council [2005] ECR Il-3533. 
CaseT-315/01 Kadi v Council [2005] ECR Il-3649. 
Joined Cases C-402/05 P and C-415/05 P Kadi andAI Barakaat 

International Foundation v Council of the European Union and 
Commission ofthe European Communities [2008] ECR I-6351. 

Prosecutor v Tadié (Opinion and judgment) IT-94-1 (7 May 
1997). 

Report of Special Rapporteur M Scheinin on the Promorion 
and Protection ofHuman Rights and Fundamencal Freedoms 
while Countering Terrorism (6 August 2010) UN Doc 
A/65/258. 

UN Departmenc of Public Information The United Nations and 
the Iraq-Kuwait Conflict 1990-1996 (UN Departmenc of 
Public Information New York 1996). 

UN ILC 'Drafr Articles on Responsibilicy of States for Incerna
tionally Wrongful Aces' (2001) GAOR 56th Session Su pp 10, 
43. 

UN Office for the Coordinarion ofHumanitacian Affairs Coping 
With the Humanitarian Impact of Sanctions: An OCHA Per
spective (Office for the Coordination ofHumanitarian Affairs 
New York 1998). 

UN Sanctions Secretariat, 'The Experience of the United Nations 
in AdministeringArms Embacgoes and Travel Sanctions' in M 
Brzoska (ed) Smart Sanctions: The Next Steps (Nomos Baden
Baden 2001). 

UN Strategie Planning Unit, Executive Office of the Secretary
General, 'UN Sanctions: How Effective? How Necessary?' in 
Final Report of the 2nd Interlaken Seminar on Targeting United 
Nations Sanctions (Bern 1999) 101-115. 

UNGA 'We the Peoples: The Role of the United Nations in the 
Twency-First Cencury: Report of che Secretary-General' (27 
Macch 2000) UN Doc A/54/2000 (Millennium Report). 

UNSC 'Report to the Secretary-General Dated 15 July 1991 
on Humanitarian Needs in Iraq Prepared by a Mission Led 
by Sadruddin Aga Khan, Executive Delegate of the Secretary 
General' in 'Letrer Dated 15 July 1991 From the Secretary-

1 
1 

1 

w 

A. 
B. 

c. 
D. 
E. 
F. : 

J 

G. l 
H., 

1 s 
hea) 

!ife 
na ti 
ma} 

duc 
ri us 

2} 

bali 
me; 

The 
-> 

tair. 

and 
the 

Me 
of1 
Tra 
ary 
apf 



s'in MD 
31-558. 
Tzion: der 
utzsystem 

le la mise 
lers jurid
mrnal du 

dEUTar-

ht: Das 
•e Fassung 

:· Counter
~Oll). 

:>09] 0] C 

IJ/Barakaat 
' Union and 
::RI-6351. 
-1 (7 May 

Promotion 
al Freedoms 
) UN Doc 

Nations and 
parement of 

for Interna
ion Su pp 10, 

..ffairs Coping 
OCHA Per

tarian Affairs 

~ited Nations 
nctions' in M 
omos Baden-

he Secretary
Necessary~' in 
rgeting United 

:"Jations in the 
r-General' (27 
n Report). 
15 July 1991 

a Mission Led 
,f the Secretary 
the Secretary-

SANITARY AND PHYTOSANlTARY MEASURES 15 

General Addressed ro the President of the Securiry Council' 
(17 July 1991) UN DocS/22799Annex. 

Warson Instituee for International Srudies Targeted Financia/ 
Sanctions: A Man ua/ for Design tlndimplcmcntation. Contribu

tions from the Interlaken Process (Watson Instituee for Interna
tional Srudies Providence Rl200 1). 

Sanitary and Phytosanitary 
Measures 

GABRIELLE MARCEAU AND ]OEL TRACHTMAN 

This article was Last updated October 2009 

:. r A--lntroauction _ __ _ _ _ _____ _l 
B. Scope of Application ofSPSAgreement and 

Relation to GATT and TBT Agreement 3 
C. Discrimination 9 
O. Necessiry 12 
E. Recognition and Harmonization 15 
F. Scientific Basis, RiskAssessment, and Use of 

International Standards 16 
G. Precautionary Action 
H. Assessment 

A. Introduction 

21 
23 

1 Sanitary measures protect human or animal !ife or 
health, while phytosanitary measures protect plant 
!ife or health. Sanitary and phytosanitary measures are 
national measures. However, these national measures 
may be based on non-binding international norms pro
duced by organizations such as the -+ Codex Alimenta-

il -. riU! Commission (C4C). 

2 As tariff and quota barriers have been reduced glo
bally, many States have been concerned that these 
measures could be used as a means of protectionism. 
Therefore, sorne -+ regional trade agreements and the 
-+ World T'rade Organization (WTO) Agreement con
tain special legal provisions imposing rules on sanitary 
and phytosanitary measures. This article will focus on 
the WfO Agreement on Sanitary and Phytosanitary 
Measures ('SPS Agreement'), which is an integral part 
of the Marrakesh Agreement Establishing the World 
Trade Organization, which came into force on 1 Janu
ary 1995 ('WfO Agreement'). The SPS Agreement 
applies to ali parties to the wro. 

B. Scope of Application of SPS Agreement 
and Relation to GATT and TBT Agreement 

3 The SPS Agreement adds in important ways to the 
rules on domestic regulation contained in the -+ Gen
eral Agreement on Tari/fi and Trade (1947 and 1994) 
('GATT'). Un der GATT, domestic regulation of prod
ucts general! y would not be constrained unless it is dis
crimina tory. The SPS Agreement, to the extent that it 
is applicable, imposes important constraints even on 
non-discriminatory regulation while accepting chat 
such SPS regulations may indeed restrict trade. There
fore, its scope of application is important. 

4 The SPS Agreement's scope of application is limited 
to sanitary and phytosanitary measures thar may affect 
international trade (Art. 1 (1) SPS Agreement). Sani
tary or phytosanitary measures are defined by reference 
to their purpose-contrary to Technical Barriers co 
Trade ('TBT') regulation defined by reference to, argu
ably, more objective criteria based on products' charac
teristics-and, under AnnexA to the SPS Agreement, 
include measures applied to protect human, animal, or 
plant !ife or health within the territory of the member 
taking the measure against pests or diseases, as weil as 
additives, contaminants, or toxins in food, beverages, 
or feedstuffs. 

5 The SPS Agreement addresses only measures thar 
protect health within the territory of the regulating 
member. It therefore excludes from its coverage meas
ures addressing health outside the regulating member's 
terri tory. This leaves importing State regulation seeking 
to regulate processes and production methods ('PP Ms') 
in the exporting State, with the goal of protecting health 
outside the terri tory of the importing State, outside the 
coverage of the SPS Agreement, but potentially sub
ject to GATT or to the WfO Agreement on Technical 
Barriers to Trade ('TBT Agreement'; -+ Technical Bar
riers to Trade). Note that exclusion from the coverage 
of the SPS Agreement will generally result in Jess rigor
ous rules on domestic regulation. Importantly, the SPS 
Agreement covers measures of importing States regu
lating PP Ms outside of their territory, where the goal 
is co protect health within the territory; for example, 
regulation of foreign slaughterhouse practices may be 
considered SPS measures. 

6 Art. 2 (4) SPS Agreement provides thar SPS meas
ures chat conform to the SPS Agreement are presumed 


