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SOME REMARKS ON THE RECENT CASE LAW
OF THE INTERNATIONAL COURT OF JUSTICE ON
RESPONSIBILITY ISSUES

ALAIN PELLET!

1 had intellectual contacts with Géza Herczegh long before he became a Judge
in the ICJ. Both of us wrote our doctoral thesis on the same topic: general
principles of law. His book?, published in 1969, immediately stroke me as a
rigorous piece of research, written in a purely scientific mind, quite impervious
to the political and ideological pressure — quite an exception among Eastern
countries scholars at the time. We met once or twice before he was elected at
the World Court in 1993, a position where he confirmed his independence and
intellectual rigour and honesty, as others testify in the present book.
Experienced both as a professor and a judge, he did not let his roles as
University professor and judge get in the way of each other and, as a judge, he
usually abstained to develop general theories and his rare declarations® were
concise. His only long dissent was appended ~ quite understandably® — to the

' Professor at the University Paris Ouest, Nanterre-La Défense; Member and former Chairman
of the International Law Commission, Associé de I’Institut de Droit international. (The author
is most indebted to Alina Miron, researcher at the Centre de Droit international de Nanterre, for
her assistance in searching the ICJ’s case-law and establishing the English text of this study.)

Gtza HerczecH: General Principles of Law and the International Legal Order. Collection Series
in Foreign Languages by the Institute for Legal and Administrative Science of the Hungarian
Academy of Sciences, Budapest: MTA, 1969. 129,

ICJ, Judgment, 27 February 1998, Questions of Interpretation and Application of the 197!
Montreal Convention arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya
v. United States of America), Preliminary Objections, Declaration of Judge Herczegh. Reports
1998, 51-53; ICJ, Judgment, 16 March 2001, Maritime Delimitation and Territorial Questions
between Qatar and Bahrain (Qatar v. Bahrain), Merits, Declaration of Judge Herczegh. Reports
2001, 216.; ICJ, Judgment, 10 October 2002, Land and Maritime Boundary between Cameroon
and Nigeria (Cameroon v. Nigeria: Equatorial Guinea intervening), Merits, Declaration of
Judge Herczegh, Reports 2002, 472-473.

Maybe because the undersigned was Counsel for Slovakia in that case, he still finds the
construction and the implementation of Variant C legally justified, in spite of Judge Herczegh’s

vigorously argued reasoning: by its behaviour, Hungary had made the implementation of the
(still in force) 1977 Treaty impossible.
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1997 Judgment in the case concerning the Gabcikovo—Nagymaros Project.

Although he observed “that in reality one does not often see ‘pure’ or
unequivocal cases, in the sense that they require only one single abstract type
of legal settlement or solution” and warned that “[m]Jore often than not, the legal
situation in which the parties find themselves falls within the ambit of several
rules of international law at the same time™, the distinguished Judge globally
adopted the Hungarian case. But he did so with moderation and restraint, calling
for “a balance, admittedly hard to achieve, between the interests of the upstream
and the down-stream countries, and [...] harmonious progress in enhancement
of the natural resources would be carefully organized to prevent the long-term
disadvantages from outweighing the immediate advantages.”

In that moderate but firm dissent, Judge Herczegh mainly tackled issues
related to the law of the international responsibility of States. And, since a
striking feature of the case-law of the Court in the two last decades is the growing
place taken by responsibility cases’, this tribute paid to the distinguished Judge:
is an occasion to briefly evaluate the position taken by the World Court in this:
respect.

Although Judge Herczegh had never been a member of the ILC, like th
Court itself®, he largely based his dissenting reasoning on the ILC Articles;
which it used not less than five times. It is therefore appropriate to stress mor
particularly the use (and non-use) made by the Court of the Articles of the I
on the Responsibility of States for Internationally Wrongful Acts.

* ¥ Kk

The law of international responsibility of the State has always been essenti
judge-made. First, the arbitral tribunals established at the end of the 19%
the beginning of the 20" centuries that settled its bases, in particular on
occasion of disputes opposing European States or the United States of Ame
to Latin American States, summoned to fulfil their international obligations
defending the foreign interests endangered by the recurrent revolutions and
instability reigning at the time in the sub-continent. Then, the Permanent Cc

3 1ICJ, judgment, 25 September 1997, Gabcikovo—Nagymaros Project (Hungary/Slo o
Dissenting Opinion of Judge Herczegh. Reports 1997, 197.

¢ Jbid. 189.

7 Out of the twenty-five judgments given by the Court in the period 2001-2010, eleven B
upon, mainly or accessorily, responsibility issues. Out of the thirteen cases now on the Co
General List, ten contain conclusions relating to responsibility.

* Inits 1997 Judgment, the Court mentioned eight times the ILC Articles or their commentari

(Reports 1997, pp. 38-39, para. 47, p. 39, para. 50, p. 40, para. 51, p. 41, para. 53, p. 42, para
n. 46. nara. 58. o. 54. nara. 79. n. 55. para. 83).
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laid them down in condensate turn of phrases that are nowadays the vulgate
of the law of responsibility. Finally, the ILC, in its 2001 Articles, took largely
note of this judge-made law without calling into question its fundamentals,
nevertheless filling in some of its gaps and dissipating some of its uncertainties,
while adding a prudent and still welcome flavour of progressive development.
Whereas it accepts to assess the customary character of such and such

provision of the Articles — to which it makes sparing references, depending on
the cases, the Court rightly considers unnecessary to make an appreciation of
their customary character as a whole.® Up to now', the Court has had only one
occasion to take position on the steps forward that constitute the Articles 33, 40
and 41", 42, 48 and 54 which root the concept of international community into
the law of responsibility and trigger some consequences therefrom'?. On the
other side, it considered that the following Articles are /ex lata:

— Article 4 (“Conduct of organs of a State”)",

— Article 5 (“Conduct of persons or entities exercising elements of

governmental authority”)"* ;

— Article 8 (“Conduct directed or controlled by a State”)" ;

— Article 14, paragraph 3 (obligation of prevention)'® ;

— Article 16 (“Aid or assistance in the commission of an internationally

wrongful act™)"7 ;
— Article 25 (“Necessity”)® ;

* ICJ, judgment, 26 February 2007, Application of the Convention on the Prevention and
Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro),
Merits, para. 414.

10 The present study takes into account the decisions posterior to the adoption of the ILC Articles
(2001) till the date of its drafting (December 2010).

' Without mentioning them, the Court echoed them nonetheless in the Advisory Opinion on the
Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory; see
infra, fn. 108.

2 Ibid.

3 ICIJ, judgment, 19 December 2005, Armed Activities on the Territory of the Congo (Democratic
Republic of the Congo v. Uganda), Reports 2005, p. 226, para. 160 ; Application of the
Convention on the Prevention and Punishment of the Crime of Genocide, supra fn. 8, paras.
385 et 388.

Armed Activities on the Territory of the Congo, ibid,, p. 226, para. 160 ; Application of the
Convention on the Prevention and Punishment of the Crime of Genocide, ibid., para. 414 .

15 Armed Activities on the Territory of the Congo, ibid. p. 226, para. 160 ; Application of the
Convention on the Prevention and Punishment of the Crime of Genocide, ibid., paras. 398—407.

' Application of the Convention on the Prevention and Punishment of the Crime of Genocide,
ibid. para. 431.

17 Ibid. para. 420.

18 ICJ, advisory opinion, 9 July 2004, Legal Consequences of the Construction of a Wall in the
Occupied Palestinian Territory, Reports 2004, p. 195, para. 140.

14
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Article 31 (“Reparation”)"” ;

Article 36 (“Compensation”)?° ;

Article 45 (“Loss of the right to invoke responsibility”)* ;
Article 58 (“Individual responsibility™)*.

|

I

1

}

While applying these provisions, the Court gave interesting details on
their interpretation and scope, in particular on the system of international
responsibility and on the concept of international wrongful act (A), on the
attribution of such an act to the State (B) and on the content and implementation
of the responsibility (C).

A. The system of the international responsibility
and the notion of internationally wrongful act

Though the Court never took up the question from a doctrinal point of view,
it indirectly confirmed that a State entails its international responsibility when
a conduct attributable to it under international law constitutes the violation of
one of its international obligations® — without paying attention at this stage to
whether or not such an internationally wrongful conduct had caused damage to
the Applicant State.?*

Thus, in the Genocide case, the Court had first established that the massacres
committed in the Srebrenica region were constitutive of the crime of genocide
in the meaning of the 1948 Convention (the objective element), then, in order to
“ascertain whether the international responsibility of the Respondent can have
beenincurred” inrelation to those facts, it wondered whether “the acts of genocide
could be attributed to the Respondent under the rules of customary international :
law of State responsibility” specifying that “this means ascertaining whether the E
acts were committed by persons or organs whose conduct is attributable [...] to 4

28

' Application of the Convention on the Prevention and Punishment of the Crime of Genocide,
supra fu. 8, para. 460.

2 [bid.

3 Armed Activities on the Territory of the Congo, supra fn. 12, p. 266, para. 293.

2 Application of the Convention on the Prevention and Punishment of the Crime of Genocide ,
supra fn. 8, para. 173.

B Cf. Art. 2 of the ILC Articles.

% The exclusion of damage as one of the constituent elements of State responsibility is one of

Ago’s essential contribution. (see Ch. Dominicé, “The International Responsibility of States

for Breach of Multilateral Obligations”, E.J.1.L., 1999, vol. 10, n° 2, pp. 359-360; or A. PELLET :

Lesarticles de la C.D.1. sur la responsabilité de I'Etat pour fait internationalement suite — et fin?

A.F.D.I. 2002. pp. 1-23. :

29

30

3

32
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the Respondent™?. In the same vein, in the Armed Activities case, the Court had
started by verifying the reality of the facts Uganda was accused of, qualifying
them afterwards as “massive human rights violations and grave breaches of
international humanitarian law”?%, and only afterwards did the Court turn to the
question « as to whether acts and omissions of the UPDF and its officers and
soldiers are attributable to Uganda »?*’.

Unsurprisingly, the Court put on the same level the breaches of conventional?®
and customary® obligations, thus confirming the irrelevance of the origin or the
nature of the obligations violated.*® It equally confirmed that a State could not
take shelter under domestic rules in order to exonerate itself of its international
responsibility. In the Pulp Mills case, the Court considered that Uruguay was
responsible for the violations of its obligations of notification under the 1975
Statute of the Uruguay River and noted that “by doing so, Uruguay gave priority
to its own legislation over its procedural obligations under the 1975 Statute”.
Surprisingly in this context, instead of referring to the principle enshrined in
Article 3 of the ILC Articles,” the Court insisted that Uruguay had in this way
“disregarded the well-established customary rule reflected in Article 27 of the

Vienna Convention on the Law of Treaties, according to which ‘[a] party may not
invoke the provisions of its internal law as justification for its failure to perform
a treaty’”*?; by doing so, the Court creates a confusion between the respective
spheres of the law of treaties and of the law of State responsibility, confusion

Application of the Convention on the Prevention and Punishment of the Crime of Genocide ,
supra fn. 8, para. 379.

Armed Activities on the Territory of the Congo, supra fn. 12, p. 239, para. 207.

Ibid. p. 242, para. 213. See also: Legal Consequences of the Construction of a Wall in the
Occupied Palestinian Territory, supra fn. 17, p. 197, para. 147.

For instance Articles 1T and I1I of the 1948 Genocide Convention (4dpplication of the Convention
on the Prevention and Punishment of the Crime of Genocide, supra fn. 8, paras. 231-376 and
paras. 377-424) or Article 13 of the Covenant on Civil and Political rights and Article 12,
paragraph 4, of the African Charter (ICJ, judgment, 30 November 2010, 4hmadou Sadio Diallo
(Republic of Guinea v. Democratic Republic of the Congo), Merits, paras. 64-74).

ICJ, judgment, 6 November 2003, Qil Platforms (Islamic Republic of Iran v. United States of
America), Merits, Reports 2003, pp. 182-183, para. 42; Armed Activities on the Territory of the
Congo, supra fn. 12, p. 243, para. 217; Legal Consequences of the Construction of a Wall in the
Occupied Palestinian Territory, supra fn. 17, p. 171, para. 86.

Cf. Art. 12 of the ILC Articles. See also, Gabéikovo—-Nagymaros Project, supra fn.4, p. 38,
para. 47.

This provision states: “The characterization of an act of a State as internationally wrongful is
governed by international law. Such characterization is not affected by the characterization of
the same act as lawful by internal law.”

ICJ, judgment, 20 April 2010, Pulp Mills on the River Uruguay (Argentina v. Uruguay), para.
121.
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of little practical implications, but nonetheless intellectually disturbing, all the
more since the Court had warned against it in the Gabc¢ikovo-Nagymaros case®.

In its two judgments of 2001 and 2004 relating to the application of Article
36 of the Convention on consular relations, the Court seems to put an end to the
recurrent uncertainty of whether the mere incompatibility of a domestic law
with an international obligation was sufficient to establish State responsibility
or if its effective application was necessary for that purpose.** In the LaGrand
and Avena decisions, the ICJ clearly opted for the second possibility:

« In itself, the rule [of procedural default] does not violate Article 36
of the Vienna Convention. The problem arises when the procedural
default rule does not allow the detained individual to challenge
a conviction and sentence by claiming, in reliance on Article 36,
paragraph 1, of the Convention, that the competent national authorities
failed to comply with their obligation to provide the requisite consular
information ‘without delay’, thus preventing the person from seeking
and obtaining consular assistance from the sending State. ».

The Court thus confirmed the disputable position it had assumed in the
Gabcikovo—Nagymaros case where it had dissociated between Slovakia’s
responsibility for recourse to the « variant C » and the practical application of
this one*®.

Another uncertainty to which the recent case-law has put an end concerned
the distinction between obligations of conduct and of result. In the 2007 decision,
the Court described it in crystal-clear terms:

“[...] it is clear that the obligation in question is one of conduct and not
one of result, in the sense that a State cannot be under an obligation to
succeed, whatever the circumstances, in preventing the commission
of genocide: the obligation of States parties is rather to employ all
means reasonably available to them, so as to prevent genocide so far

Gabéikovo—-Nagymaros Project, supra fu. 4, p. 38, para, 47 ; for a similar confusion, ICJ,
judgment, 4 June 2008, Certain Questions of Mutual Assistance in Criminal Matters (Djibouti
v. France), Reports 2008, pp. 222-223, paras. 122 et 124.

Ch. DoMiNict : Observations sur les droits de I'Etat victime d’un fait internationalement illicite.
In L'ordre juridique international entre tradition et innovation. Recueil d’études, PUF., 1997,
pp. 265-266, in particular fn. 11.

ICJ, judgment, 27 June 2001, LaGrand (Germany v. United States of America), Reports 2001, p.

497, para. 90 and ICJ, judgment, 31 March 2004, Avena and Other Mexican Nationals (Mexico
v. United States of America), Reports 2004, p. 56, para. 112.

Gabcikovo—Nagymaros Project, supra fn. 4, pp. 53-55, paras. 74-81 et p. 82, para, 155.1.B
etC.
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as possible. A State does not incur responsibility simply because the
desired result 1s not achieved; responsibility is however incurred if
the State manifestly failed to take all measures to prevent genocide
which were within its power, and which might have contributed to
preventing the genocide.””’

Equally, in the Pulp Mills case, the Court considered that:

“the obligation laid down in Article 36 is addressed to both Parties
and prescribes the specific conduct of co-ordinating the necessary
measures through the Commission to avoid changes to the ecological
balance. An obligation to adopt regulatory or administrative measures
either individually or jointly and to enforce them is an obligation of
conduct. Both Parties are therefore called upon, under Article 36,
to exercise due diligence in acting through the Commission for the
necessary measures to preserve the ecological balance of the river ».%®

These clarifications are of some importance, since, in the project adopted on
first reading, the ILC had retained, on Ago’s proposition, heterodox definitions
of these two categories of obligations,® that called for harsh criticism from
the doctrine.*® Consequently, in the final draft, following a suggestion by
the Special Rapporteur James Crawford, who doubted the usefulness of the
distinction,” the Commission gave up mentioning it. In the above passage, the
Court returned to a more classical and workable definition of these notions, as
they are reflected in civil law systems on which the distinction was based: “in
the civil law understanding, obligations of result involve in some measure a
guarantee of the outcome, whereas obligations of conduct are in the nature of
best efforts obligations, obligations to do all in one’s power to achieve a result,
but without ultimate commitment.™?

3 Application of the Convention on the Prevention and Punishment of the Crime of Genocide,
supra fn. 8, para. 430.
Pulp Mills sur le fleuve Uruguay, supra fn. 31, para. 187.
V. Articles 20 and 21 of the draft in first reading, YILC 1977, vol. 11, part I, pp. 9-30.
On this debate, see J. ComBacau: Obligations de résultat et obligations de comportement —
Quelques questions et pas de réponse. In Le droit international : unité et diversité. Mélanges
offerts a Paul Reuter. Paris: Pedone, 1981. pp. 181-204. ; P. M. Duruy: Reviewing the Difficulties
of Codification: On Ago’s Classification of Obligations of Means and Obligations of Result
in Relation to State Responsibility. E.JLL. 1999. pp. 371-385.; or A. MARCHESL: Obblighi di
condotta e obblighi di risultato: contributo allo studio degli obblighi internazionali. Milano:
Giuffre, 2003. pp. X-174.
See his second report, A/CN.4/498, pp. 24-42, paras. 55~92.

1. CrRAwFORD ibid. p. 27., para. 57, also, ComBacau (1981) op. cit. p. 196.
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In the same vein, the 2007 Judgment brings out important specifications
concerning the obligation of prevention — which, on first reading, had been
enshrined in a specific provision (Article 23 of the ILC 1996 Draft)* but was
simply mentioned in paragraph 3 of Article 14 of the 2001 Draft. The latter
reformulates, in a more nuanced way, the text of former Article 26 relating to
the moment and the duration of the obligation to prevent a specific event. In the
Genocide (Bosnia and Herzegovina v. Serbia), the Court:

— noted the subsidiary character of the duty to prevent: “t is only if the Court
answers the first two questions [namely whether Serbia had committed a
genocide or was accomplice to it] in the negative that it will have to consider
whether the Respondent fulfilled its obligation of prevention” in application
of en Article 111 of the 19484 ;

— appreciated that the obligation of prevention “is not merged in the duty to
punish nor can it be regarded as simply a component of that duty™>;

— underlined that “[tlhe content of the duty to prevent varies from one
instrument to another, according to the wording of the relevant provisions,
and depending on the nature of the acts to be prevented™® — which means
that, as some States stressed in respect of Article 23 of the ILC Draft in their
commentaries on the first reading, this provision pertained to primary (or
substantive) rules and therefore could not find a proper place in the draft*;

—~ specified that, since it is an obligation of conduct, , “it is irrelevant whether
the State whose responsibility is in issue claims, or even proves, that even
if it had employed all means reasonably at its disposal, they would not have
sufficed to prevent the commission of genocide. As well as being generally
difficult to prove, this is irrelevant to the breach of the obligation of conduct
in question™?¥; and,

— endorsed the principle expressed by Article 14, paragraph 3, of the 2001
Articles:

“Thirdly, a State can be held responsible for breaching the obligation
to prevent genocide only if genocide was actually committed. 1t is at
the time when commission of the prohibited act (genocide or any of

# YILC 1978, vol. 1, part 11, 81-85.

44

C.1), Application of the Convention on the Prevention and Punishment of the Crime of
Genocide, supra fu. 8, para. 382.

5 Ibid. para. 427.
% Ibid. para. 429.

47

See 1. Crawford, second report, A/CN.4/498, 39, para. 84; this seems to have also been the
position of the Special Rapporteur (see ibid. 39, para. 90).

“ Application of the Convention on the Prevention and Puniskment of the Crime of Genocide,
supra fn. 8, para. 430. :
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the other acts listed in Article I1I of the Convention) begins that the
breach of an obligation of prevention occurs. In this respect, the Court
refers to a general rule of the law of State responsibility, stated by the
ILC in Article 14, paragraph 3, [...].

This obviously does not mean that the obligation to prevent genocide
only comes into being when perpetration of genocide commences;
that would be absurd, since the whole point of the obligation is to
prevent, or attempt to prevent, the occurrence of the act. In fact, a
State’s obligation to prevent, and the corresponding duty to act, arise
at the instant that the State learns of, or should normally have learned
of, the existence of a serious risk that genocide will be committed.
From that moment onwards, if the State has available to it means likely
to have a deterrent effect on those suspected of preparing genocide, or
reasonably suspected of harbouring specific intent (dofus specialis), it
1s under a duty to make such use of these means as the circumstances
permit.

However, if neither genocide nor any of the other acts listed in Article
I of the Convention are ultimately carried out, then a State that
omitted to act when it could have done so cannot be held responsible
a posteriori, since the event did not happen which, under the rule set
out above, must occur for there to be a violation of the obligation to
prevent.*

Finally, in the 2007 Judgment on the merits, the Court confirmed the
position it had taken in 1996 in the judgment on the Preliminary Objections
5% where it established that individual criminal responsibility is not exclusive
of international responsibility of State and that « State responsibility can arise
under the Convention for genocide and complicity, without an individual being
convicted of the crime or an associated one. »'

* Ibid. para. 431. By twelve votes to three, the Court found that “Serbia has violated the obligation
to prevent genocide, under the Convention on the Prevention and Punishment of the Crime of
Genocide, in respect of the genocide that occurred in Srebrenica in July” (ibid. para. 571.5)).
Without going back to the Corfu Channel or the Hostages cases, the Court has considered the
obligation to prevent in more recent cases (Armed Activities on the Territory of the Congo,
supra fn. 12, p. 231, para. 179; p. 252, para. 246; p. 253, para. 248) or Pulp Mills, supra fn. 31,
paras. 101 or 185.

1CJ, judgment, 11 July 1996, Application of the Convention on the Prevention and Punishment
of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Preliminary
Objections, Reports 1996, p. 616, para. 32.

Application of the Convention on the Prevention and Punishment of the Crime of Genocide,
supra fn. 8, para. 182,
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Naturally, the recent case-law of the Court confirms that international
responsibility can only occur where the circumstances precluding wrongfulness
are absent, as chapter V of the ILC Articles established.

In this respect, the 2005 Judgment in the Armed Activities case brings forth
useful clarifications in respect of consent of the victim in distinguishing between
the internationally wrongful act on the one hand and recognition of the necessity
to organise an orderly process allowing for this act to cease.> Such a distinction
— difficult as it may be in practice — might have an impact upon the analysis of
the agreements ending an armed conflict or of the Security Council resolutions
drawing consequences from an international wrongful act (including the breach
of an obligation under peremptory norms of general international law).

Concerning self-defence, two of the recent judgments considered it
thoroughly™; however both of them dealt with it not under the law of State
responsibility but on the basis of the UN Charter® - to which self-defence
actually belongs, as the author of these lines has constantly underlined, since
indeed it constitutes /ex specialis that has no place in the codification of general
international law of responsibility.> In respect to the state of necessity, the 2004
advisory opinion on the Legal Consequences of the Construction of a Wall in
the Occupied Palestinian Territory,> the Court, while mentioning Article 25 of
the ILC Articles, recalls that the state of necessity can only be invoked if the
measures adopted were the only way for the State to safeguard its interests.”’

Significant as might seem the ICJ’s recent contribution to the definition of
conducts possibly amounting to internationally wrongful acts, it is in respect to
attribution that the Court’s input has been the most substantial.

2 Armed Activities on the Territory of the Congo, supra fn. 12, p. 211, para. 99; in the same
decision, the Court recalled that consent has to be deprived of any ambiguity (ibid., p. 199,
paras. 50-52; or p. 210, paras. 95-97).

55 QOil Platforms, supra fn. 28, pp. 180199, paras. 37-78; and Armed Activities on the Territory of
the Congo, supra fn. 12, pp. 215-223, paras. 112-147.

% Reports 2003, p. 183, para. 42; pp. 186187, para. 51; p. 189, para. 57; pp. 191192, para. 64;
or Reports 2005, pp. 221-223, paras. 142-147; and p. 269, para. 304. In all these passages, the
Court assessed whether the conditions established in Article 51 of the Charter were fulfilled; in
none of them did the Court refer directly or indirectly to Article2l of the ILC Articles.

% PEeLLET op.cit. fin. 23, p. 6 ; see also YILC 2001, vol. 1, p. 99, para. 88.

3 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, supra
fn. 17, p. 194, para. 139.

Ibid. pp. 194-195, para. 140.
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ional B. Attribution to a State of an internationally wrongful act
Iness
In its 2005 Judgment in the Armed Activities case, the Court recalled that,
forth . “[a)ccording to a well-established rule of international law, which is of
ween o customary character, ‘the conduct of any organ of a State must be regarded
sssity . as an act of that State”?; however, though Article 4, paragraph 1, of the ILC
ction . Articles very clearly expresses this rule®®, the Court ignored this provision®
sis of j and chose to make a reference to its own case-law in citing the 1999 Advisory
itions Opinion on the Difference Relating to Immunity from Legal Process of a Special
reach L Rapporteur of the Commission on Human Rights;®' it is true however that the
) 3 Court had mentioned in that text that “[tlhis rule, which is of a customary
ed it character, is reflected in Article 6 of the Draft Articles on State Responsibility
State adopted provisionally by the International Law Commission on first reading”®2.
fence Moreover, in a previous passage of the same Judgment, the Court has made
since express references to Articles 4, 5 and 8 of the ILC Articles:
‘neral E
2004 “In the view of the Court, the conduct of the MLLC was not that of
all in \ ‘an organ’ of Uganda (Article 4, International Law Commission Draft
25 of Articles on Responsibility of States for internationally wrongful
if the acts, 2001), nor that of an entity exercising elements of governmental
.57 authority on its behalf (Art. 5). The Court has considered whether the
on of MLC’s conduct was “on the instructions of, or under the direction
ect to or control of” Uganda (Art. 8) and finds that there is no probative
evidence by reference to which it has been persuaded that this was the
case. Accordingly, no issue arises in the present case as to whether
the requisite tests are met for sufficiency of control of paramilitaries
(see Military and Paramilitary Activities in and against Nicaragua
#  Armed Activities on the Territory of the Congo, supra fn. 12, p. 242, para. 213.
% “The conduct of any State organ shall be considered an act of that State under international
€ sameg law..”.
. 199, . .
P $* In the same 2005 Judgment, the Court based itself on the law of armed conflict rather than on
. Article 7 of the ILC Articles for establishing that the conduct of the organ of a State (its armed
itory of , forces in that circumstance) was attributable to the State, even if they “acted contrary to the
instructions given or exceeded their authority™. It did so despite the fact that the ILC Articles
ira. 64; specify this principle, while it can only be implicitly deduced from the texts invoked by the
z¢s, the ‘ Court: “According to a well-established rule of a customary nature, as reflected in Article 3 of
lled; in the Fourth Hague Convention respecting the Laws and Customs of War on Land of 1907 as well
as in Article 91 of Protocol I additional to the Geneva Conventions of 1949, a party to an armed
conflict shall be responsible for all acts by persons forming part of its armed forces” (Armed
» supra Activities on the Territory of the Congo , supra fn. 12, p. 242, para. 214).

¢ ICJ, Advisory Opinion, 29 April 1999, Reports 1999 (1), p. 87, para. 62.
€ Tbid.
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(Nicaragua v. United States of America), Merits, Judgment, 1.C.J.
Reports 1986, pp. 62—65, paras. 109-115). »%

Thus the 2005 Judgment not only confirms the scope and positivity of Articles
4 (Conduct of organs of a State), 5 (Conduct of persons or entities exercising
elements of governmental authority), 7 (Excess of authority or contravention
of instructions) and 8 (Conduct directed or controlled by a State) of the ILC
Articles, but also, and in a more general perspective, this decision acknowledges
that Chapter II of the 2001 Articles constitutes the normative scale according
to which one must assess whether a conduct can be attributable to a State at the
international level or not. This is even more apparent in the approach taken by
the Court in the 2007 Judgment in the Genocide case.

The Court first wondered ‘whether the massacres committed at Srebrenica
during the period in question, which constitute the crime of genocide within the
meaning of Articles Il and I11, paragraph (a), of the Convention, are attributable,
in whole or in part, to the Respondent’; it specified that :

“This question has in fact two aspects, which the Court must consider
separately. First, it should be ascertained whether the acts commaitted
at Srebrenica were perpetrated by organs of the Respondent, i.e.,
by persons or entities whose conduct is necessarily attributable to
it, because they are in fact the instruments of its action. Next, if the
preceding question is answered in the negative, it should be ascertained
whether the acts in question were committed by persons who, while
not organs of the Respondent, did nevertheless act on the instructions
of, or under the direction or control of, the Respondent.”*

The first step consists of wondering whether the genocide in Srebrenica was
committed by an organ of Serbia, in the sense of Article 4 of the ILC Articles
— and this is what the Court did in paragraphs 385 to 395 of its Judgment®, in
harmony with “the well-established rule, one of the cornerstones of the law of
State responsibility, that the conduct of any State organ is to be considered an act
of the State under international law, and therefore gives rise to the responsibility
of the State if it constitutes a breach of an international obligation of the State.”¢

8 Armed Activities on the Territory of the Congo , supra fn. 12, p. 226, para. 160.

64

Application of the Convention on the Prevention and Punishment of the Crime of Genocide,
supra fn. 8, para. 384.

¢ This part of the Judgment is entitled: “The question of attribution of the Srebrenica genocide to
the Respondent on the basis of the conduct of its organs”.

% Application of the Convention on the Prevention and Puniskment of the Crime of Genocide,
supra fn. 8, para. 385.
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Having answered thatquestion inthe negative, the Court afterwards addressed,
in paragraphs 396 to 412, the separate issue if “in the specific circumstances
surrounding the events at Srebrenica the perpetrators of genocide were acting
on the Respondent’s instructions, or under its direction or control.”™ “On this
subject,” the Court added, “the applicable rule, which is one of customary law
of international responsibility, is laid down in Article 8 of the ILC Articles on
State Responsibility.”s

The Court took up this opportunity to strongly reassess the relevance of
the ‘Nicaragua test’, that the ICTY had had the guts to dispute.®® In the 1986
Judgment, the Court had established a particularly stringent criterion that
eventually led it to discard any United States responsibility for the acts of the
Contras (the counter-revolutionary armed groups in Nicaragua):

“United States participation, even if preponderant or decisive, in
the financing, organizing, training, supplying and equipping of the
contras, the selection of its military or paramilitary targets, and the
planning of the whole of its operation, is still insufficient in itself (...)
for the purpose of attributing to the United States the acts committed
by the contras in the course of their military or paramilitary operations
in Nicaragua. For this conduct to give rise to legal responsibility of the
United States, it would in principle have to be proved that that State
had effective control of the military or paramilitary operations in the
course of which the alleged violations were committed.””

Sticking to this position, the Court made a particular rigid application of
it in order to reject Serbia’s responsibility, on that account, in the Srebrenica
genocide:

— quite sharply putting the ICTY in its place, the Court observed that this one
“was not called upon in the Tadi¢ case, nor is it in general called upon, to
rule on questions of State responsibility, since its jurisdiction is criminal and

Ibid. para. 397.

Article 8: “The conduct of a person or group of persons shall be considered an act of a State
under international law if the person or group of persons is in fact acting on the instructions of,
or under the direction or control of, that State in carrying out the conduct.”

In the Tribunal’s words “[t]he requirement of international law for the attribution to States of
acts performed by private individuals is that the State exercises control over the individuals.
The degree of control may, however, vary according to the factual circumstances of each case.
The Appeals Chamber fails to see why in each and every circumstance international law should
require a high threshold for the test of control.” (Appeals Chamber, Judgment, 15 July 1999,
1T-94-1, Tadié, para. 117 (italics in the text)).

ICJ, Judgment, 27 June 1986, Military and Paramilitary Activities in and against Nicaragua
-(Nicaragua v. United States of America), Merits, Reports 1986, pp. 64—65, para. 115.
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extends over persons only. Thus, in that Judgment the Tribunal addressed
an issue which was not indispensable for the exercise of its jurisdiction;””!

— any idea of comitas gentium thus set aside, the Court further noted that “the
‘overall control’ test has the major drawback of broadening the scope of
State responsibility well beyond the fundamental principle governing the
law of international responsibility: a State is responsible only for its own
conduct, that is to say the conduct of persons acting, on whatever basis, on
its behalf. [...] [The ‘overall control’ test is unsuitable, for it stretches too
far, almost to breaking point, the connection which must exist between the
conduct of a State’s organs and its international responsibility™’* ;

— in the same vein, the Court also bluntly rejected Bosnia’s argument
suggesting “not to repudiate but to forget Nicaragua”” since

“the crime of genocide has a particular nature, in that it may be
composed of a considerable number of specific acts separate, to a
greater or lesser extent, in time and space. According to the Applicant,
this particular nature would justify, among other consequences,
assessing the ‘effective control’ of the State allegedly responsible,
not in relation to each of these specific acts, but in relation to the
whole body of operations carried out by the direct perpetrators of
the genocide. The Court is however of the view that the particular
characteristics of genocide do not justify the Court in departing
from the criterion elaborated in the Judgment in the case concerning
Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America) [.. ). The rules for attributing
alleged internationally wrongful conduct to a State do not vary with
the nature of the wrongful act in question in the absence of a clearly
expressed lex specialis. Genocide will be considered as attributable
to a State if and to the extent that the physical acts constitutive of
genocide that have been committed by organs or persons other than
the State’s own agents were carried out, wholly or in part, on the
instructions or directions of the State, or under its effective control.
This is the state of customary international law, as reflected in the ILC

Articles on State Responsibility.””

Application of the Convention on the Prevention and Punishment of the Crime of Genocide,
supra fn. 8, para. 403.

2 Ibid. para. 406.

 CR 2006/8, 3 March 2006, p. 34, para. 63 (A. Pellet).

" Application of the Convention on the Prevention and Punishment of the Crime of Genocide,

supra fn. 8, para. 401.
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One could hardly be more explicit: as the “inventor” of the concept of
“effective control”, the Court sticks to it and means that the other international
jurisdictions that might be in a position to a apply it should fully accept it. By
the same token, the Court seals the positivity of Article 8 of the ILC Articles,
which reflects the Nicaragua test despite the reluctance expressed by some of
the IL.C members.”

The 2007 Judgment goes further than simply confirming the norms contained
in the ILC Articles in respect of attribution of internationally wrongful acts, it
completes and prolongs them. In particular, following a suggestion made by
Bosnia’s Counsel during the pleadings,’® the Court introduced the notion of de
Jacto organ somewhere in between the institutional criterion of Article 4 of the
ILC Articles and the Nicaragua test reflected in Article 8 — and insisted that
this criterion was distinct from both.”” Resting again on the 1986 Nicaragua
decision’®, the Court answered in the positive to the question “whether it is
possible in principle to attribute to a State conduct of persons — or groups of
persons — who, while they do not have the legal status of State organs, in fact
act under such strict control by the State that they must be treated as its organs
for purposes of the necessary attribution leading to the State’s responsibility for
an internationally wrongful act.””® But it added that it was necessary, for that
purpose, that those “persons, groups or entities act in ‘complete dependence’[*]
on the State, of which they are ultimately merely the instrument.”®!

In the same 2007 Judgment, the Court addressed the issue of complicity.®? It
mainly based itself upon Article I11.e of the 1948 Convention, which constitutes a
lex specialis in parallel with the general international law of State responsibility.
The Court nonetheless appreciated that

V. Ann. C.D.I. 1999, vol. 1, p. 286, paras. 92-93.

CR 2006/9, 6 March 2006, pp. 55-56, paras. 12—-14; CR 2006/10, 6 March 2006, p. 21, para. 27,
pp. 27-29, paras. 36—42 (L. Condorelli).

“The Court must emphasize, at this stage in its reasoning, that the question just stated is not the
same as those dealt with thus far. It is obvious that it is different from the question whether the
persons who committed the acts of genocide had the status of organs of the Respondent under
its internal law; nor however, and despite some appearance to the contrary, is it the same as the
question whether those persons should be equated with State organs de facto, even though not
enjoying that status under internal law.” (Application of the Convention on the Prevention and
Punishment of the Crime of Genocide , supra fn. 8, para. 397; also para. 400).

Military and Paramilitary Activities, supra fn. 69, pp. 62—64, paras. 109-115.

Application of the Convention on the Prevention and Punishment of the Crime of Genocide ,
supra fn. 8, para. 391.

Wording taken from the 1986 Nicaragua judgment (Reports 1986, p. 63, para. 110).

Application of the Convention on the Prevention and Punishment of the Crime of Genocide ,
supra fn. 8, para. 392.

Ibid. paras. 419-424.
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“although ‘complicity’, as such, is not a notion which exists in the
current terminology of the law of international responsibility, it is
similar to a category found among the customary rules constituting
the law of State responsibility, that of the ‘aid or assistance’ furnished
by one State for the commission of a wrongful act by another State.
In this connection, reference should be made to Article 16 of the ILC’s
Articles on State Responsibility, reflecting a customary rule [...J.
Although this provision, because it concerns a situation characterized
by a relationship between two States, is not directly relevant to the
present case, it nevertheless merits consideration. The Court sees
no reason to make any distinction of substance between ‘complicity
in genocide’, within the meaning of Article 1Il, paragraph (e), of the
Convention, and the ‘aid or assistance’ of a State in the commission
of a wrongful act by another State within the meaning of the
aforementioned Article 16 — setting aside the hypothesis of the issue
of instructions or directions or the exercise of effective control, the
effects of which, in the law of international responsibility, extend
beyond complicity.”®

The typology of the hypotheses of attribution of an internationally wrongful
act to a State is, in this way, considerably expanded; it results from the Court’s
case-law in general, and remarkably from the 2007 Judgment, that a conduct
may be attributable to a State for the purposes of responsibility not only if it
is that of a State organ, in the meaning of Article 4 of the 2001 ILC Articles,
but also if it emanates from an entity found under the ‘complete dependence’
of that State or from a person or group of persons under the control (strictly
understood) of that State or again if one of these entities was accomplice of an
internationally wrongful act, since the Court assimilated complicity with “aid
or assistance” furnished for the commission of a wrongful act.®*

C. Content and implementation of responsibility

Concerning the content of responsibility, the recent case-law of the ICJ mainly
confirms the principles established in Part Two of the ILC Articles, which all the
same codify customary principles already well-reflected in previous judgments,

Application of the Convention on the Prevention and Punishment of the Crime of Genocide,
supra fn. 8, paras. 419-420.

See Ch. Dominice: Attribution of Conduct to Multiple States and the Implication of a State in
the Act of Another State. In J. CRAWFORD — A. PELLET — S. OLLESON — K. PARLETT (eds.): The Law
of International Responsibility. OUP, 2010. pp. 281-289.
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with the possible exception of Chapter I1I dedicated to the serious breaches of

obligations under peremptory norms of general international law. The Court

recalled in several of its decisions the following principles:

~ the principle according to which ““the breach of an engagement involves an

obligation to make reparation in an adequate form’ (Factory at Chorzow,
Jurisdiction, 1927, P.C.1J.,, Series A, No. 9, p. 21)"% ;
the principle of the variety of the possible forms of reparation “depending
upon the concrete circumstances surrounding each case and the precise
nature and scope of the injury”, which is actually reflected in Article 34
of the 2001 Articles,
keeping in mind that “[tlhe principle governing the determination of
reparation for an internationally wrongful act is as stated by the Permanent
Court of International Justice in the Factory at Chorzéw case: that ‘reparation
must, so far as possible, wipe out all the consequences of the illegal act and
re-establish the situation which would, in all probability, have existed if that
act had not been committed’ (P.C.1J. Series A, No. 17, p. 47: see also Article
31 of the ILC’s Articles on State Responsibility).”®’ ; and
accordingly, there is priority of the restitutio in integrum over all the other
possible forms of reparation, as article 36, paragraph 1, of the ILC Articles
recalls: “where restitution is materially impossible or involves a burden out
of all proportion to the benefit deriving from it, reparation takes the form of
compensation or satisfaction, or even both; [...] see also Articles 34 to 37 of
the International Law Commission Articles on the Responsibility of States
for Internationally Wrongful Acts)”®;
the principle that, absent any material damage, the simple finding by the
Court of a wrongful act constitutes appropriate satisfaction®; or

Avena, supra fn. 34, p. 59, para. 119.
Ibid.; also Pulp Mills, supra fu. 31, para. 274.

Application of the Convention on the Prevention and Punishment of the Crime of Genocide ,
supra fn. 8, para. 460 ; aiso ICJ; Judgment, 14 February 2002, Arrest Warrant of 11 April 2000
{Democratic Republic of the Congo v. Belgium), Reports 2002, pp. 31-32, para. 76—77; Avena,
supra fon. 34, p. 59, para. 119; Armed Activities on the Territory of the Congo, supra fn. 12, p.
257, para. 259.

Pulp Mills, supra fun. 31, para. 273 ; also Gabcikovo-Nagymaros Projet, supra fn. 4 p. 81,
para. 152 ; Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, supra fn. 17, p. 198, paras. 152-153 ; Application of the Convention on the
Prevention and Punishment of the Crime of Genocide , supra fn. 8, para. 460; also Diallo,
supra fn. 27, para. 161.

Arrest Warrant, supra fn. 86, p. 31, para. 75; Application of the Convention on the Prevention
and Punishment of the Crime of Genocide , supra fn. 8, paras. 463 et 469; Certain Questions
of Mutual Assistance in Criminal Matters, Reports 2008, p. 245, para. 204 ; Pulp Mills, supra
fn. 31, para. 269. Article 37 of the ILC Articles does not expressly mention such a possibility
(that implies determination by a third of responsibility) but the commentary makes clear that:
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— the good sense principle that a State can only be required to cease a wrongful
act if the act in question is of a continuous character,’® without for the Court
to have to expressly state so in the operative part of its judgment.”

Some judgments give however interesting details concerning the modalities
of restitutio and of compensation and call for a number of remarks in respect of
assurances and guarantees of non-repetition.

The 2010 Judgment in the Pulp Mills case shows the limits of the priority of
restitutio over all the other forms of reparation. Considering that “Uruguay was
not barred from proceeding with the construction and operation of the Orion
(Botnia) mill after the expiration of the period for negotiation and as it breached
no substantive obligation under the 1975 Statute, ordering the dismantling of
the mill would not, in the view of the Court, constitute an appropriate remedy
for the breach of procedural obligations.”® Even though the Court does not
expressly state it%, it is highly probable that the Judges considered that such a
dismantling would constitute a disproportionate burden in comparison with the
violation found. “Like other forms of reparation, restitution must be appropriate
to the injury suffered, taking into account the nature of the wrongful act having
caused it.”%

Applying this very same principle in the 4vena case, the Court rejected
Mexico’s claims aiming at a judicial annulment or depriving of the effects of
the verdicts and sentences pronounced by the US tribunals against the nationals
whose consular rights had not been respected, on the account that

“the case before it concerns Article 36 of the Vienna Convention
and not the correctness as such of any conviction or sentencing. The
question of whether the violations of Article 36, paragraph 1, are to

be regarded as having, in the causal sequence of events, ultimately
led to convictions and severe penalties is an integral part of criminal

“One of the most common modalities of satisfaction provided in the case of moral or non-
material injury to the State is a declaration of the wrongfulness of the act by a competent court
or tribunal.” (Report of the International Law Commission on the work of its fifty-third session,
GAOR, 56th session, Supplement n°10 (A/56/10), p. 106, para. 6) of the commentary.)

Article 30.a) of the ILC Articles.

Avena, supra fn. 34, p. 68, para. 148 or Armed Activities on the Territory of the Congo, supra
fn. 12, p. 255, para. 254 ; or 13 July 2009, Dispute regarding Navigational and Related Rights
(Costa Rica v. Nicaragua), para. 148 ; Joint separate opinion of Judges Higgins, Kooijmans and
Buergenthal in the Arrest Warrant case. supra fn. 86, p. 88, para. 89.

Pulp Mills, supra fn. 31, para. 275.

But it does mention Article 35 of the 2001 Articles that excludes restitution when it involves “a
burden out of all proportion to the benefit deriving from restitution instead of compensation”
(ibid. para. 273).

1bid. para. 274,
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proceedings before the courts of the United States and is for them to
determine in the process of review and reconsideration. In so doing,
it is for the courts of the United States to examine the facts, and in
particular the prejudice and its causes, taking account of the violation
of the rights set forth in the Convention.”*

The Court pointed to the differences separating that case from the Arrest
Warrant case where “the Court found that act [the arrest warrant against the
Congolese Ministry of Foreign Affairs] to be in violation of international law
relating to immunity, the proper legal consequence was for the Court to order
the cancellation of the arrest warrant in question (/CJ Reports 2002, p. 33)”%6
Even though in that case the Court cautiously left to Belgium the choice of the
means to annul the warrant,”” it nonetheless went very far in the direction of an
injunction to the State, and some of the Judges expressed legitimate concerns
in that respect.*®

Still in the Avena decision, the Court stated that it simply reaffirmed the
LaGrand solution®®; such a statement however lacks consistency: the solution
it gave in the Judgment of 27 of June 2001 and the Court pretended to be
implemented concerned Germany’s assurances of non-repetition'®® whereas,
in the Judgment of 31 March 2004, it related to reparation. This confusion
highlights the quite artificial character of the distinction operated by the ILC
Articles between, on the one side, guarantees and assurances of non-repetition
— which appear, together with cessation, in Article 30, and on the other side,
restitution, present in Article 35, as one of the possible forms of reparation.
Despite the Commission’s explanations'™, one may reasonably consider
that guarantees of non-repetition, as well as cessation, are indeed forms of
reparation and are part respectively of the broader concepts of restitution'® and
of satisfaction.

% Avena, supra fn. 34, p. 60, para. 122.
% 1bid. para. 123.
7 Arrest Warrant, supra fn. 86, p. 32, para. 76.

8 Arrest Warrant, Joint separate opinion of Judges Higgins, Kooijmans and Buergenthal,ibid.,
p. 88, para. 88.

% Avena, supra fun. 34, p. 59, paras. 120-121, et p. 62, para. 128.

1% LaGrand, supra fn. 34, pp. 513-514, para. 125.

1" Report of the International Law Commission on the work of its fifty-third session, supra fn. 88,
p. 89, para. 7 of the commentary to Article 30.

2 In the San Juan River case, the Court underlined that “the cessation of a violation of a
continuing character and the consequent restoration of the legal situation constitute a form of

reparation for the injured State.” (Dispute regarding Navigational and Related Rights, supra
fn. 90, para. 149).
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Since the Court had, in the LaGrand case, the imprudence to show itself
receptive to a request for guarantees of non-repetition (as distinct from
satisfaction), States have felt encouraged to systematically make such requests,
although those ordered or taken note of by the Court actually lacked practical
implications. From this point of view, in LaGrand and Avena, the Court
simply took note of “the commitment expressed by the United States to ensure
implementation of the specific measures adopted in performance of its obligations
under Article 36, paragraph 1(b)”'® ; and, in the Armed Activities case, the
Court did not consider necessary to include this conclusion in the dispositif'and
appreciated that “if a State assumes an obligation in an international agreement
to respect the sovereignty and territorial integrity of the other States parties to
that agreement (an obligation which exists also under general international law)
and a commitment to cooperate with them in order to fulfil such obligation,
this expresses a clear legally binding undertaking that it will not repeat any
wrongful acts. In the Court’s view, the commitments assumed by Uganda under
the Tripartite Agreement must be regarded as meeting the DRC’s request for
specific guarantees and assurances of non-repetition. The Court expects and
demands that the Parties will respect and adhere to their obligations under that
Agreement and under general international law.”!%

In two recent decisions, the Court seemed to express some impatience
towards these systematic requests for guarantees of non-repetition. In the San
Juan River (I) and the Pulp Mills cases, the Court firmly clarified that:

“while the Courtmay order, as it has done in the past, a Stateresponsible
for internationally wrongful conduct to provide the injured State with
assurances and guarantees of non-repetition, it will only do so if the
circumstances so warrant, which it is for the Court to assess.

As a general rule, there is no reason to suppose that a State whose act
or conduct has been declared wrongful by the Court will repeat that
act or conduct in the future, since its good faith must be presumed
(see Factory at Chorzow, Merits, Judgment No. 13, 1928, P.C.LJ.
Series A, No. 17, p. 63; Nuclear Tests (Australia v. France), Judgment,
L.C.J. Reports 1974, p. 272, para. 60; Nuclear Tests (New Zealand v.
France), Judgment, L.C.J. Reports 1974, p. 477, para. 63; and Military
and Paramilitary Activities in and against Nicaragua (Nicaragua v.
United States of America), Jurisdiction and Admissibility, Judgment,
L.C.J. Reports 1984, p. 437, para. 101). There is thus no reason, except

19 LaGrand, supra fn. 34, p. 516, para. 128.6); also pp. 512-513, para. 124 ; and Avena, supra fo.
34, p. 73, para. 153.10 ; also p. 69, para. 150).

1% Armed Activities on the Territory of the Congo supra fn. 12, p. 256, para. 257.
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in special circumstances [...] to order [assurances and guarantees of
non-repetition}.”'%

As far as compensation is concerned, it is remarkable that, since the Corfu
Channel case, the Court no longer had the occasion to fix the appropriate
amount, though in several cases, it made a finding on the principle. Until its
most recent Judgment given on the 30™ of November 2010 in the Diallo case,
the Court expressed little willingness to incite the Parties to effectively proceed
with it. The Gabcikovo—Nagymaros case is symptomatic in this respect:
whereas in its 1997 Judgment, the Court found that the Parties were under the
mutual obligation to compensate for the damages born out of their respective
wrongful acts'®, thirteen years later, the case is still on the General List, absent
an agreement between the Parties on the final evaluation of the compensation
due or a seisin of the Court, by any of them, in order for it to fix the amounts.
Such a situation is insane and it belongs to the Court to make use of its inherent
powers and to remove the case from the List if any the Parties has not seised it.

The Armed Activities case opposing DRC to Uganda might lead to a similar
outcome. Here the Court found that every Party had committed internationally
wrongful acts towards the other that engaged its responsibility and called for
reparation. In this respect, the Court decided that “failing agreement between
the Parties”, the issue was to be settled by the Court'®’ in a subsequent phase
of the proceedings, without any date being fixed for that purpose.The situation
went differently in Diallo where the Court established that:

“Inlight of the fact that the Application instituting proceedings in the present case
was filed in December 1998, the Court considers that the sound administration
of justice requires that those proceedings soon be brought to a final conclusion,
and thus that the period for negotiating an agreement on compensation should

195 Dispute regarding Navigational and Related Rights, supra fn. 101, para. 150; and Pulp, supra
fn. 31, para. 278. Also C.I.J.,, Judgment, 10 October 2002, Land and Maritime Boundary
between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial Guinea intervening),
Reports 2002, p. 453, para. 321; and Application of the Convention on the Prevention and
Punishment of the Crime of Genocide: “There remains however the question whether it is
appropriate to direct that the Respondent provide guarantees and assurances of non-repetition
in relation to the established breaches of the obligations to prevent and punish genocide. The
Court [...] considers that these indications do not constitute sufficient grounds for requiring
guarantees of non-repetition. The Applicant also referred in this connection to the question of
non-compliance with provisional measures, but this matter has already been examined above
[-..]. In the circumstances, the Court considers that the declaration referred to in paragraph 465
above is sufficient as regards the Respondent’s continuing duty of punishment, and therefore
does not consider that this is a case in which a direction for guarantees of non-repetition would
be appropriate.» (supra fn. 8, para. 466).

8 Gabcéikovo—Nagymaros Project, supra fn. 4, p. 83, para. 155.2)D.

17 Armed Activities on the Territory of the Congo, supra fn. 12, p. 281, para. 345.5) and 6), and p.
282, para. 345.13) et 14).
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be limited. Therefore, failing agreement between the Parties within six months
following the delivery of the present Judgment on the amount of compensation
to be paid by the DRC, the matter shall be settled by the Court in a subsequent
phase of the proceedings.”'%.

Last but not least, one must stress the probably most notable progress (at
least symbolically) in the Court’s jurisprudence on responsibility: in its 2004
Advisory Opinion on the Legal Consequences of the Construction of a Wall
in the Occupied Palestinian Territory , without expressly referring to Article
4] of the ILC Articles on the particular consequences of a serious breach of
an obligation under peremptory norms of general international law, the Court
nevertheless confirmed the scope of this debated and fortunately (though
prudently) “progressive” provision. Having established serious breaches by
Israel of erga omnes obligations (obligation to respect the Palestinian people’s
right to self-determination and certain humanitarian obligations),

“[gliven the character and the importance of the rights and obligations
involved, the Court is of the view that all States are under an obligation
not to recognize the illegal situation resulting from the construction of
the wall in the Occupied Palestinian Territory, including in and around
East Jerusalem. They are also under an obligation not to render aid or
assistance in maintaining the situation created by such construction.
It is also for all States, while respecting the United Nations Charter
and international law, to see to it that any impediment, resulting from
the construction of the wall, to the exercise by the Palestinian people
of its right to self-determination is brought to an end. In addition, all
the States parties to the Geneva Convention relative to the Protection
of Civilian Persons in Time of War of 12 August 1949 are under
an obligation, while respecting the United Nations Charter and
international law, to ensure compliance by Israel with international
humanitarian law as embodied in that Convention.

Finally, the Court is of the view that the United Nations, and especially
the General Assembly and the Security Council, should consider
what further action is required to bring to an end the illegal situation
resulting from the construction of the wall and the associated régime,
taking due account of the present Advisory Opinion.”"®®

108

Diallo, supra fn. 27, para. 164. The Applicant State has itself suggested the six month delay.

‘% Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, supra
fn. 17, p. 200, paras. 159-160; also p. 202, para. 163.3)D.
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By way of conclusion, the present study of the Court’s recent case-law on
responsibility calls for the following remarks:
1° After a long period where the Court was seised of few responsibility cases
— it is also true that at the time the Court was only seised of a few cases
at all — at present they are on an equal footing with the cases of land or
maritime delimitation;"?
2° generally speaking, and although it does not always expressly state
so, the Court applies the rules contained in the 2001 ILC Articles on
Responsibility of States for Internationally Wrongful Act, — rules that
are in their turn quite largely based upon the Court’s own case-law; in
consequence, the normative value of these rules is comforted and this
confirms, if necessary, that there is no need to ‘conventionalize’ the ILC’s
Draft, which fulfils very well its role of guide to State practice and to the
case-law of international courts and tribunals;
3°Moreover, the general character of the Articles and their non-binding nature
allow for them to be completed and adapted to needs and circumstances.
As the recent case-law has shown it, the Court fulfils this mission with
authority and in a satisfactorily manner.

Mutatis mutandis, what Judge Herczegh wrote about the principle reservation
Judicata embodied in Article 59 of the Statute, can be transposed to the law
of international responsibility: these are rules whose potentiality can only be
discovered through practice and through the wise exercise by the Court of its
judicial function: “[They are not rules] of law which, in [themselves], might
be said sufficiently to protect or not to protect a legal interest of a particular
country. It is, rather. a [body of rules] which it is for the Court to interpret and
apply in such a way that such protection is made as effective as possible.”!!!

10 Out of the twenty-five judgments given by the Court in the period 2001-2010, eleven touch
upon, mainly or accessorily, responsibility issues. Out of the thirteen cases now on the Court’s
- General List, ten contain conclusions relating to responsibility.

" Land and Maritime Boundary between Cameroon and Nigeria, Declaration of Judge Herczegh,
supra fn 2, p. 473,




